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CHAPTER  II — FOOD  AND  NUTRITION 
SERVICE,  DEPARTMENT  OF  AGRICUL¬ 
TURE 

SUBCHAPTER  A— CHILD  NUTRITION 
PROGRAMS 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN,  IN¬ 
FANTS  AND  CHILDREN 

Revision,  Reorganization  and  Republication 

AGENCY:  Food  and  Nutrition  Service, 
U.S.D.A. 

ACTION :  Pinal  rule. 

SUMMARY:  These  regulations  promul¬ 
gate  various  changes  in  requirements  for 
the  operation  of  the  Special  Supplemen¬ 
tal  Food  Program  for  Women,  Infants 
and  Children  (WIC  Program) .  The  ma¬ 
jor  changes  concern  certification  of  per¬ 
sons,  selection  of  local  agencies  and  food 
delivery  systems  and  are  included  to  bet¬ 
ter  ensure  that  Program  benefits  reach 
the  neediest  piersons  as  well  as  to  fur¬ 
ther  ensure  Program  accoimtability  and 
operating  efficiency. 

DATES:  The  final  rules  are  effective 
September  26,  1977.  Comments  are  due 
on  the  unresolved  Issues  on  or  before 
October  10,  1977. 

ADRESSES:  Send  comments  to  the  ad¬ 
dress  below. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Gene  Dickey,  Director,  Special  Sup¬ 
plemental  Food  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
202-447-8206. 

SUPPLEMENTAL  INFORMATION:  On 
February  11,  1977,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (42  FR  8647)  to  revise  the  regu¬ 
lations  for  the  Special  Supplemental 
Food  Program  for  Women,  Infants  and 
C?hildren  (WIC). 

■Die  proposals  were  based  on  com¬ 
ments  received  mi  the  interim  regula¬ 
tions  which  were  published  on  January 
12,  1976  (41  FR  1743,  4251)  to  implement 
Pub.  L.  94-105,  which  had  amended  Uie 
authorizing  legislation  (Section  17  of  the 
Cfiilld  Nutrition  Act  of  1966,  as  amended, 
42  U.S.C.  1786). 

The  Department  received  416  re¬ 
sponses  to  the  proposed  rulemaking.  The 
substantive  comments  received  and  the 
actions  taken  are  discussed  below. 

Definitions 

Several  commenters  requested  a  defini¬ 
tion  of  “members  of  populations.’’  Since 
this  term  might  be  open  to  various  inter¬ 
pretations,  a  definition  is  added  which 
Identifies  members  of  populations  as  a 
group  of  persons  with  a  common  spiecial 
need  that  do  not  necessarily  reside  in  a 
defined  geographic  area,  such  as  migrant 
populations  or  off-reservation  Indians. 

A  number  of  commenters  believed  that 
the  term  "administrative  costs’’  does  not 
clearly  identify  clinic  and  nutrition  edu¬ 
cation  costs  as  allowable  administrative 
costs.  They  suggested  that  the  term 
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“operating  costs’*  was  more  reflective  of 
tlie  types  of  costs  incurred  in  admln- 
Isterhig  the  WIC  Program.  Therefore,  the 
term  is  changed  to  “operational  and  ad¬ 
ministrative  costs.**  Additionally,  a  few 
comments  were  received  recommending 
that  the  Department  allow  for  the  in¬ 
clusion  of  outreach  expenditures  in  such 
costs.  It  has  come  to  the  Department’s 
attention  that  many  needy  persons  are 
not  aware  of  the  WIC  Program.  There¬ 
fore,  in  order  to  extend  Program  benefits 
to  as  many  needy  persons  as  possible,  the 
Department  has  decided  to  authorize  out¬ 
reach  as  an  allowable  operational  and 
administrative  cost. 

Some  comments  were  received  regard¬ 
ing  the  tax  exempt  status  requirement 
under  the  definition  of  “nonprofit 
agency.”  The  commenters  supported 
liberalization  of  the  requirement,  such  as 
allowing  the  agency  a  one-year  period 
to  work  towards  obtaining  official  tax 
exempt  status.  However,  the  possibility 
of  numerous  ineligible  agencies  partici¬ 
pating  in  the  Program  may  create  fimd- 
ing  and  administrative  problems  which 
would  damage  Program  operations. 
’Therefore,  the  Department  stands  with 
the  requirement  that  nonprofit  agencies 
have  tax  exempt  status  prior  to  entering 
the  Program. 

Several  comments  received  addressed 
the  definition  of  “health  services.”  Some 
desired  a  narrower  definition,  others  re¬ 
quested  more  flexibility,  and  some  sug¬ 
gested  clarification  of  the  existing  defini¬ 
tion.  In  order  for  the  Program  to  be  an 
adjunct  to  good  health  care,  some  param¬ 
eters  for  health  services  are  needed.  The 
definition  in  the  proposed  rules  did  not 
sufficiently  specify  what  types  of  health 
care  were  required  to  be  made  available, 
but  did  give  examples  of  typical  health 
services.  Consequently,  the  definition  is 
changed  and  now  defines  health  services 
as  ongoing,  routine  pediatric  and  obstet¬ 
rical  care,  with  the  examples  of  typical 
health  services  remaining. 

Many  commenters  requested  changes 
in  the  definition  of  “nutritional  need.” 
Most  requested  the  inclusion  of  other 
criteria  in  the  nutritional  need  defini¬ 
tion,  such  as  socioeconomic  factors  and 
the  presence  of  various  diseases  and  in¬ 
dicators  of  high  risk  pregnancy.  A  num¬ 
ber  of  commenters  suggested  more  spe¬ 
cific  standards  for  the  given  indicators  of 
nutritional  need.  The  Department  be¬ 
lieves  that  the  criteria  in  the  nutritional 
need  definition  are  broad  enough  to  en¬ 
compass  all  acceptable  standards  of 
nutritional  need.  However,  it  is  the  view 
of  the  Department  and  many  health  and 
nutrition  professionals  that  merely  being 
an  infant  of  a  WIC  Program  recipient 
who  participated  during  pregnancy  is  a 
nutritional  need  factor  in  itself.  Since 
these  infants  are  not  likely  to  exhibit 
overt  nutritional  need  conditions,  it  is 
difficult  to  assess  their  need.  Consequent¬ 
ly,  these  infants  are  expressly  addres.sed 
in  the  nutritional  need  definition  and  in 
the  priority  system.  In  addition,  a  sepa¬ 
rate  paragraph  is  added  to  the  definition 
which  is  specifically  suited  to  a  breast¬ 
feeding  woman  and  her  nutritional  need 
criteria. 
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The  **State  Plan  of  Management  and 
Operations”  is  now  referred  to  as  the 
“State  Plan  of  Program  Operation  and 
Administration”  in  order  to  more  clearly 
describe  the  general  function  of  the  Plan. 

Requirements  of  Local  Agencies 

The  section  in  the  proposed  rules  en¬ 
titled  “Eligibility .  of  local  agencies”  is 
changed  to  "Selection  of  local  agencies” 
and  is  reorganized  to  include  all  aspects 
a  state  agency  must  consider  in  select¬ 
ing  a  local  agency.  The  section  now  ad¬ 
dresses  the  Affirmative  Action  Plan,  ap¬ 
plication  by  local  agencies.  Program  ini¬ 
tiation  and  expansion,  and  the  local 
agency  priority  ss^stem. 

The  proposed  rules  prescribe  a  pri¬ 
ority  system  for  use  by  the  State  agency 
in  selecting  new  local  agencies  in  a  par¬ 
ticular  area.  First  consideration  is  to 
be  given  to  an  agency  which  could  per¬ 
form  all  health  and  administrative  serv¬ 
ices  required  for  participation  as  a  lo¬ 
cal  agency.  Second  consideration  is  to  be 
given  to  a  health  agency  joined  with  a 
welfare  agency  which,  in  conjunction, 
can  perform  all  required  health  and 
administrative  services.  Third  consider¬ 
ation  is  to  be  given  to  a  welfare  agency 
and  private  physician  which,  in  con¬ 
junction,  can  perform  all  required 
health  and  administrative  services. 

It  was  brought  to  the  Department’s 
attention  that  there  are  circiunstances 
where  a  health  clinic  can  work  in  con- 
jimction  with  a  private  physician  to  pro¬ 
vide  WIC  Program  services.  An  example 
is  a  maternal  and  infant  care  clinic 
which  provides  health  care  and  WIC 
Program  benefits  to  women  and  infants, 
but  not  to  children.  If  these  children 
were  allowed  to  receive  health  care 
through  a  private  physician,  the  clinic 
could  provide  them  with  all  other  WIC 
Program  services.  The  Department  be¬ 
lieves  provision  should  be  made  for  this 
t3TJe  of  circumstance.  ’Therefore,  in  the 
priority  system  for  the  selection  of  local 
agencies,  third  consideration  is  to  be 
givMi  to  a  health  agency  which  wor^  in 
conjunction  with  a  private  physician  to 
provide  health  services  to  a  specific  cate¬ 
gory  of  recipient,  while  fourth  consid¬ 
eration  is  to  be  given  to  the  welfare 
agency  which  operates  in  conjunction 
with  a  private  physician. 

Several  commenters  opposed  the  pri¬ 
ority  system  for  the  selection  of  local 
agencies  in  each  area  of  need.  They  be¬ 
lieved  that  the  State  agency  should  se¬ 
lect  the  types  of  local  agencies  as  the 
State  agency  sees  fit.  However,  the  De¬ 
partment  believes  that  if  a  health 
agency  exists  in  an  area,  that  agency 
should  receive  preference  to  operate 
a  WIC  Program.  The  primary  rea¬ 
son  for  allowing  a  welfare  agency 
(which  must  work  with  physicians  to 
provide  health  services)  to  operate  the 
Program  is  to  reach  areas  which  have 
no  local  health  agency.  Therefore,  the 
priority  system  for  local  agencies  will 
remain.  Additionally,  a  commenter  sug¬ 
gested  that  the  State  agency  notify  all 
potential  local  agencies  in  the  areas  in 
which  it  is  planning  to  open  a  WIC  Pro¬ 
gram.  If  no  agency  in  the  area  next  in 
line  according  to  the  Affirmative  Action 


26.  1977 


RUIES  AND  REGULATIONS 


43207 


Plan  indicates  an  interest  in  operating 
the  Program  within  SO  days  of  the  pidsllc 
notification,  the  State  agency  may  then 
fund  an  ageni^  fnnn  the  next  area  cm 
the  AfOimatlve  Action  nan.  Ihis  sug¬ 
gestion  is  adcmted  in  the  regulations. 

Several  commenters  pointed  out  that 
it  is  inequitable  to  Judge  the  degree  of 
need  of  members  of  populations  by  the 
area  in  which  they  reside.  Therefore,  a 
requirement  is  added  to  the  Affirmative 
Actkm  Plan  that  the  State  agency  rank 
members  of  populations  according  to  the 
need  of  the  peculation,  not  the  area  in 
which  the  members  are  located. 

Several  commenters  supported  the 
rule  allowing  a  welfare  agency  which 
enters  into  written  agreements  with 
private  i^ysicians  to  operate  a  WIC  Pro¬ 
gram.  Many  commenters  requested  that 
the  welfare  i»gency  compensate  the  phy¬ 
sician  for  providing  health  services. 
However,  the  legislative  purpose  of  the 
WIC  Program  is  to  provide  supplemental 
foods  as  an  “adjvmct  to  good  health 
care,”  so  WIC  resources  should  be  di¬ 
rected  toward  assuring  that  food  is  ef- 
fectivdy  iM’ovlded  to  recipients  rather 
than  supplementing  existing  health  serv¬ 
ices.  Therefore,  the  rule  will  remain  un- 
changed.  However,  the  Department  does 
concur  with  the  commenters  who  sug¬ 
gested  that  private  physicians  should  be 
allowed  to  receive  program  funds  for 
medical  tests  performed  for  certification 
purposes.  Financial  management  in¬ 
structions  will  be  issued  which  will  out¬ 
line  this  as  an  allowable  cost  and  deline¬ 
ate  the  circumstances  under  which  it  will 
be  allowed. 

A  number  of  commenters  asked  that 
State  agencies  be  required  to  notify  ap¬ 
plicant  agencies  as  to  the  status  of  their 
applications  within  a  specified  time  pe¬ 
riod.  Additionally,  many  commenters 
asked  that  PNS  be  required  to  notify 
State  agencies  concerning  their  Plan  of 
Program  Operation  and  Administration 
within  a  specified  time  limit.  These  sug¬ 
gestions  are  adopted  in  the  regulations. 
State  agencies  are  reqtiired  to  notify 
applicant  agencies  within  30  days  and 
PNS  must  notify  State  agencies 
within  30  days.  However,  notification  re¬ 
fers  only  to  the  status  of  the  agency’s 
application  or  Plan.  It  does  not  require 
a  decision  to  be  made  on  the  application 
or  Plan  within  the  specified  time. 

A  few  commenters  requested  that  the 
Department  allow  the  WIC  Program  and 
the  Sui^lemental  Pood  Program  (SFP) 
to  operate  in  the  same  geographical  area. 
Many  commenters  asked  that  the  De¬ 
partment  allow  the  local  agencies’  geo¬ 
graphic  areas  to  overlap.  However,  the 
Department  believes  that  this  would  not 
be  in  the  best  Interest  of  good  manage¬ 
ment  or  the  best  use  of  resources,  since 
both  programs  have  limited  fimds.  Tills 
is  especially  true  when  other  needy  areas 
are  waiting  to  be  served.  Therefore,  the 
proposed  rule  will  remain  unchanged. 

Several  commenters  requested  that 
eligibility  determinations  be  made 
within  ten  days  of  application,  and  food 
be  provided  within  ten  days  of  an  af¬ 
firmative  determination.  The  Depart¬ 
ment  believes,  however,  that  the  ten  day 


time  limit  would  be  overly  restrictive. 
Adequate  time  must  be  allowed  for  the 
clinic  to  schedule  appointments,  com¬ 
plete  laboratory  work  and  contact  the 
recipient.  Therefore,  the  rule  has  been 
changed  to  require  a  determination  of  a 
person’s  eligibility  to  be  made  within  20 
da3^  of  the  person’s  first  visit  to  the 
local  agency  to  apply  for  participation 
in  the  Program.  Pood  must  be  provided 
to  that  person  within  ten  days  of  an 
affirmative  determination. 

Many  comments  were  received  con¬ 
cerning  the  requirement  that  the  local 
agenc:*  assure  that  WIC  Program  recip¬ 
ients  are  enrolled  in  a  health  care  sys¬ 
tem.  Several  commenters  opposed  the 
requirement;  many  commenters  asked 
that  recipients  be  encouraged,  not  re¬ 
quired,  to  participate  in  health  services; 
some  commenters  supported  requiring 
participation  in  health  services;  and 
a  few  commenters  asked  that  the 
rule  define  the  term  “enrollment.” 
The  Intent  of  the  enrollment  re¬ 
quirement  was  to  ensure  that  the 
Program  genuinely  operates  “as 
an  adjimct  to  good  health  care,” 
as  mandated  by  the  authorizing  legisla¬ 
tion.  However,  it  is  evident  from  the 
comments  that  this  requirement  was  not 
well  imderstood  by  some  and  opix)sed 
by  many  who  operate  the  WIC  Program 
at  the  local  level.  Therefore,  the  section 
is  changed  to  only  encourage  recipients 
to  participate  in  health  services. 

Numerous  comments  were  received 
concerning  the  proposed  requirement 
that  the  local  agency  provide  health 
services.  Several  commenters  suggested 
that  in  areas  where  no  health  care  agency 
is  available,  the  Department  should  al¬ 
low  an  agency  which  can  perform  nutri¬ 
tional  assessments  and  provide  nutri¬ 
tion  education  to  operate  as  a  local 
agency.  However,  it  is  believed  that  Con¬ 
gressional  intent  is  to  keep  the  WIC  Pro¬ 
gram  an  adjunct  to  good  health  care. 
Consequently,  it  is  necessary  to  require 
that  local  agencies  provide  certain 
health  services.  Also,  many  commenters 
objected  to  the  requirement  that  local 
agencies  offer  nursing  and  physician 
services,  with  most  commenters  arguing 
that  either  nursing  or  physician  services 
were  adequate.  The  Department  is  aware 
that  there  are  disparities  in  the  type  of 
health  services  offered  by  communities. 
Therefore,  the  requirement  that  local 
agencies  offer  musing  and  ph3rslclan 
services  has  been  deleted.  It  is  required 
only  that  appropriate  health  services  be 
made  available  to  recipients  through  the 
local  agency. 

State  Agency  Plan  of  Program 

Operating  and  Administration 

The  section  in  the  proposed  rules  en¬ 
titled  “State  agency  operations’*  is 
changed  to  “State  agency  Plan  of  Pro¬ 
gram  Operation  and  Administration’* 
and  is  devoted  entirely  to  the  require¬ 
ments  pertaining  to  the  State  Plan. 

The  proposed  rules  require  that  the 
average  levels  and  ranges  of  ezpmdl- 
ture  and  pcutlclpatlon  over  the  past  two 
years  be  provided  In  the  State  Plan.  Sev¬ 


eral  commenters  noted  that  this  infor¬ 
mation  Is  already  cemtained  in  reports 
submitted  to  PNS.  Therefore,  the  re- 
qulretnent  is  deleted. 

A  number  of  comments  were  received 
which  addressed  the  difficulties  migrant 
farmworkers  and  their  families  encoim- 
tered  in  continuing  their  participation 
in  the  WIC  Program.  The  primary  con¬ 
cern  was  that  a  person  is  required  to  be 
certified  at  each  new  local  agency  where 
he  applies  to  participate  in  the  WIC  Pro¬ 
gram.  In  the  case  of  migrant  families 
who  move,  frequently  due  to  the  nature 
of  their  employment,  this  requirement 
was  burdensome  for  both  the  local  agen¬ 
cies  and  migrants.  Therefore,  the  regula¬ 
tions  contain  a  provision  under  which 
the  State  agency  may  allow  local  agen¬ 
cies  to  accept  a  verification  of  certifica¬ 
tion  from  another  local  agency  \^ere 
the  migrant  previously  participated  in 
the  WIC  Program,  as  long  as  the  mi¬ 
grant’s  certification  ijeriod  is  still  valid. 

Income  Requirements 

’The  proposed  rule  contained  a  require¬ 
ment  that  all  recipients  have  a  gross 
family  income  at  or  below  195  percent  of 
the  Secretary’s  income  poverty  guide¬ 
lines.  Some  commenters  supported  the 
income  standard,  whilj  other  comment¬ 
ers  opposed  setting  a  uniform  income 
eligibility  standard.  The  reasons  most 
frequently  given  for  opposing  the  incewne 
requirement  were  the  need  to  preserve 
the  WIC  Program  as  a  health-oriented, 
rather  than  welfare-oriented,  programs 
and  the  possible  administrative  burdens 
on  the  local  agencies  which  offer  free 
health  care  to  all  persons.  Commenters 
in  support  of  the  income  requirement 
emphasized  the  importance  of  directing 
WIC  Program  benefits  to  those  with  low 
Incomes. 

The  Department  strongly  believes  that 
the  WIC  Program  should  target  its  re¬ 
sources  to  low  income  persons.  However, 
it  is  also  important  to  strengthen  the 
connection  between  the  WIC  Program 
and  the  provision  of  health  services,  and 
to  maintain  the  WIC  Program  as  a 
health  and  nutrition  program.  In  view 
of  the  opposition  to  liie  income  stand- 
’ard  from  health  and  administrative  pro¬ 
fessionals,  the  Dep>artment  has  decided 
to  delete  the  proposed  income  standard 
for  WIC  Program  eligibility,  pending 
further  study  of  this  alternative. 

However,  Pub.  L.  94-105  does  require 
that  persons  be  determined  to  be  “at 
nutritional  risk  because  of  inadequate 
income  and  inadequate  nutrition.” 
Therefore,  inadequate  income  should  be 
one  of  the  criteria  used  to  determine  eli¬ 
gibility  for  the  WIC  Program.  Hils  cri¬ 
terion  should  be  designed  to  easily  in¬ 
tegrate  the  WIC  Program  with  the 
health  services  offered  by  the  local 
agency  and  to  reduce  the  administrative 
burden  on  the  local  agency. 

The  Department  has  decided  to  adc^t 
a  requirement  simiUar  to  that  c<»itained 
In  the  Interim  regulations. 

Recipients  must  be  eligible  for  free  or 
reduced  price  health  care  at  the  local 
agency*  That  Is,  if  there  are  income  re¬ 
quirements  In  use  In  other  health  pro- 
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grams  (H>erated  by  the  local  agency,  re¬ 
cipients  would  have  to  meet  one  of  those 
income  standards  in  order  to  be  dlgible 
for  the  WIC  Program.  If  the  local  agency 
offered  free  health  care  to  all,  then  no 
income  standard  would  be  required  for 
WIC  Program  participation.  However, 
there  Is  one  change  from  the  require¬ 
ment  as  given  in  the  Interim  regula¬ 
tions:  The  State  agency  may  set  or  ap¬ 
prove  an  income  standard  for  use  by 
local  agmcies  that  is  different  from  the 
income  standards  in  use  in  other  health 
programs.  The  Department  believes  that 
this  procedure  will  allow  the  State 
agency  the  necessary  flexibility  to  set 
Income  requirements  to  suit  local  con- 
dltlcms,  maintain  the  link  between  the 
WIC  Program  and  the  provisiwi  of 
health  services  and  assure  that  WIC  ben- 
c^ts  go  to  those  most  In  need. 

Many  commenters  requested  that  cer¬ 
tification  of  recipients  be  carried  out  on 
the  basis  of  inadequate  Income  alone. 
They  believed  there  was  a  direct  corre¬ 
lation  between  having  low  income  and 
being  at  nutritional  risk.  Several  com¬ 
menters  suggested  that  eligibility  should 
be  based  on  nutritional  need  criteria 
only  after  the  local  agmcy  had  reached 
ite  maximum  i>articipation  level.  At  that 
point,  when  a  caseload  slot  becomes 
available,  persons  waiting  to  participate 
in  the  WIC  Program  would  be  selected 
based  <m  income  and  nutritional  need. 
The  Department  has  not  made  a  deci¬ 
sion  (xi  this  issue  and  would  like  all  in¬ 
terested  persons  to  submit  comments. 
For  a  discussion  of  the  issue  and  time¬ 
table  for  submission  of  comments,  please 
refer  to  the  end  of  this  preamble. 

Nutritional  Need  Priority  System 

Many  commenters  opposed  the  re¬ 
quirement  of  a  nutritional  need  priority 
system  on  the  grounds  that  it  would  be 
difficult  to  administer  and  the  decision 
as  to  priority  status  should  be  made  by 
the  competent  professional  authority. 
As  more  State  agencies  reach  their  maxi¬ 
mum  funding  authorization,  and  their 
local  agencies  reach  their  maximum  par> 
tlclpation  levels,  the  problem  of  assign¬ 
ing  priority  will  become  even  more 
Important.  All  local  agencies  should  have 
an  equitable  and  effective  means  of  de¬ 
termining  who  shall  receive  Program 
benefits  first.  The  proposed  priority  sys¬ 
tem  was  developed  with  the  assistance 
of  medical  professionals  with  expertise 
in  maternal  and  pediatric  nutrition  and 
local.  State  and  Federal  administrators. 

Under  the  rule,  the  competent  pro¬ 
fessional  is  given  wide  flexibility  within 
each  priority  category.  Therefore,  the 
requirement  of  a  priority  system  will  re¬ 
main.  In  addition,  several  commenters 
requested  that  the  Department  consider 
an  Inadequate  dietary  pattern  as  equal 
in  priority  to  anthropometric  and  hema¬ 
tological  indicators.  Instead  of  lov/ier  in 
priority.  Due  to  the  difficulties  of  deter¬ 
mining  an  Inadequate  dietary  pattern  as 
an  indicator  of  nutritional  need,  the  De¬ 
partment  believes  that  those  persons 
suffering  from  anemia,  abnormal  pat¬ 
terns  of  growth  or  medical  condltkms 
are  deserving  of  a  higher  priority  level 


than  those  with  no  clinical  Indicator  of 
nutritional  need;  therefore,  those  per¬ 
sons  certified  on  the  basis  of  an  inade¬ 
quate  dietary  pattern  will  receive  lower 
priority  than  persons  with  clinical  in¬ 
dicators  of  nutritional  need. 

It  was  decided  that  there  are  some 
defects  in  the  priority  system  as  con¬ 
tained  in  the  proposed  rules.  While  many 
commenters  supported  the  rule  placing 
infants  of  WIC  recipients  on  the  Pro¬ 
gram  without  a  nutritional  need  deter¬ 
mination,  these  infants  were  given  no 
place  in  the  priority  system.  The  effect 
of  this  rule  was  that  Infants  of  WIC 
recipients  could  be  placed  on  the  WIC 
Program  before  any  other  eligible  per¬ 
son.  For  example,  a  relatively  healthy 
infant  of  a  WIC  recipient  might  be 
placed  on  the  WIC  Program  before  a  low 
birth  weight  baby.  Therefore,  in  order  to 
remain  consistent  with  the  intent  of  the 
priority  system,  infants  of  WIC  recipi¬ 
ents  are  placed  in  the  second  priority 
category.  If  the  Infant  also  exhibits 
some  clinical  Indicator  of  nutritional 
need,  then  he  is  given  first  priority. 
Additionally,  in  the  proposed  rules,  preg¬ 
nant  women,  infants  (or  their  lactating 
mother)  and  children  with  inadequate 
dietary  patterns  were  all  Included  in  Pri¬ 
ority  m.  However,  to  be  consistent  with 
the  purpose  of  the  priority  system,  it  was 
believed  that  the  women  and  infants 
should  have  priority  over  children  with 
inadequate  dietary  patterns.  Therefore, 
the  regulations  place  pregnant  women, 
breastfeeding  women  and  Infants  with 
inadequate  dietary  patterns  in  Priority 
IV,  and  children  with  inadequate  dietary 
patterns  in  Priority  V.  Also,  one  com- 
menter  asked  that  the  rule  clarify  the 
place  of  breastfeeding  women  in  the 
priority  system.  The  intent  of  the  rule 
is  that  a  breastfeeding  woman  may  be 
certified  and  placed  in  the  priority  sys¬ 
tem  on  the  basis  of  her  own  or  her  in¬ 
fant’s  nutritional  need  condition.  There¬ 
fore,  the  definition  of  nutritional  need 
is  changed  to  more  clearly  reflect  this 
intent. 

Recertification 

A  few  commenters  supported  the  pro¬ 
posed  rule  requiring  bloodwork  at  re¬ 
certification  only  if  the  recipient  was 
initially  determined  to  be  in  nutritional 
need  because  of  anemia.  However,  many 
commenters  supported  requiring  blood- 
work  for  all  recipients  at  recertification. 
The  Department  agrees  that  the  local 
agency  should  perform  a  hemoglobhi  or 
hematocrit  test  at  all  eligibility  determi¬ 
nations  to  detect  regression  in  the  recipi¬ 
ent’s  health  status,  to  maintain  an  on¬ 
going  record  of  Ihe  recipient’s  health 
status,  and  for  evaluative  purposes. 
Therefore,  the  regulations  require  a 
hem<^lobin  or  hematocrit  test  for  all  re¬ 
cipients  at  each  certification  visit,  if  the 
necessary  equipment  is  available.  _ 

A  number  of  commenters  supported 
the  provision  in  the  proposed  rules  that 
WIC  Progrram  recipients  may  remsdn  in 
the  Program  as  long  as  there  is  a  danger 
of  regression  in  nutritional  status  with¬ 
out  the  simplemental  foods.  Many  com¬ 
menters  asked  that  recipients  remain  In 


the  Program  on  the  baels  of  residency 
and  Income  criteria  alone  until  the  local 
agency  reaches  100  percent  of  Its  maxi¬ 
mum  participaticm  level.  A  few  com¬ 
menters  supported  the  provision  In  the 
proposed  rules  that  the  competent  pro¬ 
fessional  authority  may  drop  recipients 
frcxn  the  Program  if  tho'e  are  others 
waiting  who  are  in  greater  need.  An  ef¬ 
fective  nutrition  education  component 
should  teach  recipients  to  make  the 
proper  food  choices,  and  therefore  en¬ 
able  them  to  obtain  an  adequate  diet 
without  participating  in  the  WIC  Pro¬ 
gram.  The  Department  believes  that  the 
competent  professional  authority  should 
retain  recipients  in  the  Program  if  there 
is  a  danger  of  regression  In  nutritional 
status,  but  if  there  is  no  such  danger  and 
the  recipient  does  not  meet  the  nutri¬ 
tional  need  criteria,  there  is  no  reason 
for  that  person  to  ctmtinue  in  the  Pro¬ 
gram  when  persons  in  greater  need  are 
waiting  to  participate  in  the  Program. 
Therefore,  the  statement  in  the  pn^XMsed 
rules  that  recipients  may  rmain  in  the 
Program  as  long  as  there  is  a  danger  of 
regression  in  nutritional  status  without 
the  supplem^tal  foods,  remains. 

As  a  result  of  the  changes  reflected  in 
the  regulations,  there  Is  no  longer  any 
reason  to  distinguish  between  initial  cer¬ 
tification  and  recertification,  since  no 
distinction  is  made  in  the  priority  systan 
between  current  recipients  and  new  ap¬ 
plicants,  and  bloodwork  is  now  required 
in  all  certifications,  if  the  necessary 
equipment  is  available. 

Therefore,  at  each  six -month  interval, 
recipients  will  be  required  to  imdergo  a 
complete  certification,  as  if  they  had 
just  applied  for  the  Program.  Thus,  any 
reference  to  recertification  in  the  pro¬ 
posed  rules  is  delted  In  the  final  regula¬ 
tions.  An  exception  is  that  pregnant 
women,  who  may  remain  on  the  Program 
until  six  weeks  postpartum  without  un¬ 
dergoing  another  certification. 

Certification  Forms 

The  Department  received  a  number  of 
comments  on  the  certification  form  pre¬ 
scribed  in  the  proposed  rules.  Many 
commenters  asked  that  all  statements  in 
the  form  requiring  affirmation  by  the 
applicants  be  deleted.  A  large  number 
of  commenters  opposed  the  statement 
that  all  food  obtained  under  the  WIC 
Program  must  be  used  solely  by  the  re¬ 
cipient,  and  not  shared  with  the  rest  of 
the  family.  The  commenters  felt  that  this 
issue  was  an  appropriate  topic  for  nutri¬ 
tion  education.  Some  commenters  (h>- 
posed  the  statement  informing  appli¬ 
cants  that  they  would  be  subject  to 
prosecution  if  they  misrepresented  in¬ 
formation.  Much  of  the  opposition  to 
these  statements  centered  on  the  in¬ 
creased  complexity  they  would  bring  to 
the  certification  form.  The  Department 
agrees  with  these  comments  as  they  per¬ 
tain  to  all  statements,  except  the  one 
informing  recipients  that  they  are  sub¬ 
ject  to  prosecution  if  they  misrepresent 
information.  This  statement  is  retained, 
because  it  is  Important  that  individuals 
furnish  correct  information  during  the 
certification  visit.  However,  the  state- 
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ment  has  been  rewritten  to  clarify  that 
it  refers  only  to  information  provided  to 
determine  the  eligibility  of  the  appli¬ 
cants,  i.e.,  residence  and  income  eligi¬ 
bility  data.  The  requirement  of  a  state¬ 
ment  on  who  may  use  food  obtained 
under  the  Program  is  deleted  altogether. 
All  other  statements  will  still  have  to  be 
read  to  the  recipients  by  local  agency 
staff,  but  they  need  not  be  printed  on  the 
form. 

Notice  of  Ineligibility 

Several  commenters  opposed  the  re¬ 
quirement  that  written  notification  be 
^ven  to  recipients  who  are  dr<H>ped  from 
the  Program,  as  they  felt  it  to  be  an  un¬ 
necessary  administrative  burden.  How¬ 
ever,  the  Department  continues  to  be¬ 
lieve  that  the  local  agency  has  an 
obligation  to  notify  a  recipient  if  he  is 
not  eligible  and  to  advise  the  recipient 
of  his  right  to  a  fair  hearing.  Therefore, 
in  additicm,  the  regulations  require  that 
the  reciplwit  receive  written  notification 
within  15  days  when  the  recipient  is 
dropped  frwn  the  Program  between  six- 
month  certifications.  For  example,  if  a 
recipient  is  removed  because  he  or  she 
fails  to  pick  up  vouchers  within  a  re¬ 
quired  time,  a  written' notification,  giv¬ 
ing  the  reason  for  termination,  is 
required.  A  person  found  ineligible  at  a 
certificatiim  visit  must  be  advised  in 
writing  that  he  is  ineligible  and  why  he 
is  Ineligible.  Further,  the  regulations  re¬ 
quire  that  each  recipient  receive  notifica¬ 
tion,  shortly  before  his  certification 
period  expires,  that  his  eligibility  for  the 
Program  is  due  to  expire. 

Nutrition  Education 

A  few  commenters  felt  the  Department 
should  delete  the  requirement  that  the 
State  agency  evaluate  the  progress  of 
nutrition  education  objectives  in  areas 
such  as  knowledge,  attitudes  and  sklUs. 
They  felt  that  it  is  impossible  to  assess 
measurable  progress  in  these  areas.  The 
Department  agrees  that  this  is  difficult 
to  do:  therefore,  the  reference  to  evalu¬ 
ating  knowledge,  attitudes  and  skills  is 
deleted,  but  the  requirement  for  evaluat¬ 
ing  nutrition  education  remains. 

Supplemental  Foods 

Many  commenters  (H>POsed  the  re¬ 
quirement  that  the  competent  profes¬ 
sional  authority  tailor  the  food  package 
to  the  individual’s  nutritional  needs  be¬ 
cause  they  considered  the  process  time- 
consuming  and  an  administrative  bur¬ 
den.  However,  this  requirement  corre¬ 
sponds  with  the  intent  of  the  WIG 
Program,  which  is  targeted  to  specific 
individuals  determined  to  be  in  nutri¬ 
tional  need.  In  addition,  the  Department 
feels  it  is  not  cost  effective  to  provide 
food  in  greater  quantities  than  Indicated 
in  the  nutritional  need  determination, 
or  to  provide  more  food  than  an  indi¬ 
vidual  can  consume.  Additionally,  the 
local  agency  can  use  the  fimds  saved 
through  eliminating  the  excess  food  to 
serve  more  persons.  Therefore,  the  re¬ 
quirement  remains. 

A  few  commenters  opposed  the  re¬ 
quirement  that  the  local  agency  assure 


that  supplemental  foods  are  provided 
for  home  consumption  cmly.  Hie  re¬ 
quirement  is  clarified  to  state  that  sup¬ 
plemental  foods  are  not  for  use  in 
institutions  such  as  day  care  centers  or 
orphanages  where  meals  are  provided 
by  the  institution. 

Several  comments  were  received  ask¬ 
ing  that  the  Department  allow  physi¬ 
cians  to  prescribe  infant  formula  which 
is  not  iron-fortified.  However,  iron  is 
one  of  the  nutrients  specifically  identi¬ 
fied  in  the  authorizing  legislation  as  an 
essential  component  of  the  supplemental 
foods  to  be  provided.  Therefore,  it  is  not 
appropriate  to  provide  formula  which 
is  not  fortified  with  iron,  and  the  rule 
remains. 

A  large  number  of  commenters  re¬ 
quested  a  change  in  the  requirements 
for  cereals  in  the  food  package  for 
wwnen  and  children.  Commenters  were 
concerned  about  the  level  of  iron  fortifi¬ 
cation  in  cereals,  the  need  for  the  Indu- 
sicm  of  whole  grain  cereals,  the  sugar 
content  of  the  cereals,  and  the  artificial 
flavorings  and  colorings  used  in  some  of 
the  currently  authorized  cereals.  The  De¬ 
partment  has  not  made  a  decision  and 
would  like  all  Interested  persons  to  sub¬ 
mit  comments.  For  a  discussion  of  the 
issues  and  a  timetable  for  submission  of 
cmnments,  please  refer  to  the  end  of 
this  preamble. 

Several  commenters  requested  that  in¬ 
fants  be  allowed  to  receive  adult  cereal. 
However,  a  diet  containing  high  levels 
of  iron  is  considered  essential  for  infants 
up  to  one  year  of  age.  Substituting  adult 
cereals  for  infant  cereals  would  substan¬ 
tially  lower  the  amoimt  of  iron  provided. 
Therefore,  the  Department  has  decided 
not  to  provide  adult  cereals  to  infants. 

Several  commenters  requested  that  the 
Department  provide  an  enhanced  food 
package  to  wixnen  who  are  breastfeed¬ 
ing.  The  Department  believes  that  the 
current  package  provides  sufficient  sup¬ 
plement^  foods  for  the  breastfeeding 
mother.  Therefore,  no  unique  i>ackage  is 
provided.  . 

Many  commenters  supported  the  sup¬ 
plemental  food  package  directed  towards 
children  with  special  dietary  needs.  How¬ 
ever,  many  cMiunenters  requested  that 
the  Department  authorize  additional 
foods  for  these  children,  including  eggs 
and  a  greater' amount  of  juice.  The  spe¬ 
cial  package  was  designed  to  provide 
sufficient  nutrients  for  children  who  need 
primarily  infant  formula.  To  authorize 
the  provision  of  foods  other  than  those 
set  forth  in  the  rule  would  be  excessive 
and  unnecessary.  Therefore,  the  special 
package  remains  unchanged  in  the  reg¬ 
ulations. 

Fiscal  Management  and  Accountability 

Many  commenters  opposed  the 
changes  in  the  fiscal  management  and 
accountability  system  prescribed  for 
State  agencies  in  the  proposed  rules. 
Most  believed  this  would  result  in  an 
unnecessary  administrative  burden  to 
State  agencies  which  were  already  ad¬ 
ministering  the  WIG  Program  in  a  fi¬ 
nancially  responsible  manner.  They  also 
opposed  the  centralization  of  responsi¬ 


bility  at  the  State  level.  Proper  account¬ 
ing  for  funds  is  one  of  the  most  serious 
problems  in  a  grant  program.  The  De¬ 
partment  strongly  believes  that  the  State 
agency  must  accoimt  for  funds  received 
and  expended,  must  know  at  any  one 
time  how  much  money  is  obligated  and 
must  provide  accurate  and  timely  re¬ 
ports  on  expenditures  to  FNS.  Therefore, 
the  requirements  for  fiscal  accountability 
remain  unchanged. 

There  is  some  confusion  as  to  the  dis¬ 
tinction  between  a  fiscal  management 
and  accountability  system  and  the  State 
agency’s  financial  management  system. 
Accordingly,  the  two  sections  are  com¬ 
bined  in  the  regulations  under  the  head¬ 
ing  of  “Financial  management  systems’’ 
since  both  systems  utilize  similar  ac- 
coimting  and  management  principles. 

A  number  of  commenters  opposed  the 
requirement  that  the  State  agency  rec¬ 
oncile  the  value  of  individual  food  in¬ 
struments  issued  with  the  value  of  in¬ 
dividual  food  instruments  redeemed. 
They  claim  that  this  is  an  administra¬ 
tive  burden  and  costly  to  accomplish. 
However,  the  Department  believes  that 
it  is  impossible  to  properly  accoimt  for 
obligations  if  the  issuance  and  redemp¬ 
tion  of  individual  food  instruments  is  not 
reconciled.  Therefore,  the  requirement 
of  reconciling  individual  food  instru¬ 
ments’  dollar  value  remains  in  the  reg¬ 
ulations.  A  few  commenters  asked  that 
the  rule  allow  reconciliation  of  food  in¬ 
struments  at  the  local  level.  The  Depart¬ 
ment  has  no  objection  if  the  State  agency 
uses  local  records  to  reconcile  food  in¬ 
struments.  The  local  agency  could  recon¬ 
cile  the  dollar  value  and  send  the  in¬ 
formation  to  the  State  agency.  However, 
the  State  agency  bears  the  responsibility 
of  providing  this  information  to  FNS, 
and  must  therefore  know  the  nvunber 
and  value  of  food  instruments  distrib¬ 
uted  and  the  amoimt  of  obligations  out¬ 
standing,  as  determined  by  reconciling 
the  value  of  the  individual  food  instru¬ 
ments  Issued  with  the  value  of  individ¬ 
ual  food  instruments  redeemed. 

Food  Delivery  System 

A  substantial  number  of  commenters 
opposed  the  requirement  of  a  uniform 
food  delivery  system  within  the  jurisdic¬ 
tion  of  the  State  agency.  They  wanted  to 
retain  local  systems  wUch  they  claimed 
are  more  suited  to  local  needs.  A  few 
commenters  supported  the  uniformity 
requirements  set  forth  in  the  proposed 
rules.  Several  commenters  asked  for 
clarification.  The  Department  believes 
that  it  is  difficult,  if  not  impossible,  for 
the  State  to  properly  control  a  myriad 
of  different  local  systems,  all  using  dif¬ 
ferent  food  instruments,  different  forms 
and  different  methods  of  distributing 
food.  The  result  is  that  the  State  agency 
never  has  a  clear  idea  of  the  amount  of 
funds  obligated  and  expended  until  the 
final  closeout  reports.  Therefore,  it  is 
the  Department’s  view  that  some  degree 
of  uniformity  is  desirable.  The  Depart¬ 
ment  does  recognize,  however,  that  there 
are  many  situations  when  the  use  by 
the  local  agency  of  a  different  food  deliv¬ 
ery  system  .than  that  of  the  State  agency 
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is  necessary  to  serve  the  needs  of  recip¬ 
ients.  For  example,  a  lack  of  retail 
outlets  may  require  one  local  agency  to 
use  a  home  delivery  system.  Also',  com- 
menters  have  indicated  that  under  the 
proposed  uniformity  requirement,  some 
State  agencies  would  probably  request 
a  great  number  of  exceptions,  leading  to 
administrative  delays.  Therefore,  the 
regulations  allow  the  State  agency  to 
operate  up  to  three  kinds  of  food  delivery 
systems — home  delivery,  retail  purchase, 
and  direct  distribution.  However,  each 
type  of  system  must  be  uniform  through¬ 
out  the  jurisdiction  of  the  State  agency. 
This  provision  will  allow  the  State  agen¬ 
cy  to  account  for  local  conditions  in  de¬ 
signing  its  food  delivery  system,  w’hile 
retaining  the  benefits  of  a  uniform 
system. 

It  has  ccwne  to  the  attention  of  the  De¬ 
partment  that  some  State  agencies  have 
food  delivery  systems  in  which  the  maxi¬ 
mum  purchase  price  cm  the  food  instru¬ 
ment  is  the  average  market  price  of  the 
supplemental  foods  provided  in  that 
area.  Food  vendors  are  paid  the  maxi¬ 
mum  purchase  price,  regardless  of  the 
actual  purchase  price  of  the  supplemen¬ 
tal  foo^.  Consequently,  recipients  who 
go  to  stores  where  prices  are  above  the 
average  must  pay  the  difference  between 
the  actual  price  and  the  maximum  pur¬ 
chase  price  on  the  food  instrument,  and 
stores  with  prices  below  the  average 
price  in  that  area  retain  the  difference. 
The  Department  finds  it  unacceptable 
that  recipients  must  pay  for  even  a  part 
of  the  cost  of  WIC  Pi'ogram  foods.  Au¬ 
thorizing  legislation  requires  that  fimds 
be  provided  so  that  supplemental  foods 
will  be  made  available  to  women,  infants 
and  children.  It  is  the  purpose  of  the 
Program  to  provide  recipients  with  food 
that  they  are  unlikely  or  unable  to  buy 
themselves.  It  is  directly  contrary  to  this 
purpose  to  require  recipients  to  pay  for 
food.  Furthermore,  the  Department  be¬ 
lieves  that  food  vendors  should  not  be 
F>aid  more  than  the  actual  price  of  the 
supplemental  foods  at  that  store.  There¬ 
fore,  a  requirement  is  added  in  the  sec¬ 
tion  on  food  deliveiT  systems  that  recipi¬ 
ents  must  receive  supplemental  food  free 
of  charge,  and  that  the  food  vendor  may 
not  be  reimbursed  for  more  than  the  ac¬ 
tual  purchase  price  of  the  supplemental 
foods. 

Several  CMnmenters  opposed  the  re¬ 
quirement  that  the  State  agency  must 
enter  into  written  agreements  with  all 
food  vendors  participating  in  the  Pro¬ 
gram.  They  felt  that  it  would  be  admin¬ 
istratively  difficult  for  the  State  agency 
to  enter  into  w'ritten  agreements  with  all 
food  vendors,  and  that  the  local  agency 
could  perform  this  function.  The  De¬ 
partment  has  no  objection  to  the  local 
agency  signing  the  written  agreements 
with  food  vendors.  Therefore,  the  regu¬ 
lations  have  been  rewritten  to  allow 
either  the  State  agency  or  the  local 
agency  to  enter  into  written  agreements 
with  food  vendors. 

The  proposed  rules  also  allowed  the 
agreement  between  the  State  agency  and 
the  food  vendor  to  be  achieved  through 
a  statement  on  the  food  Instrument.  This 


was  proposed  because  it  would  be  ad¬ 
ministratively  difficult  tor  the  State 
agency  to  sign  a  prior  agreement  with 
all  fo^  vendors.  In  view  of  the  fact  that 
local  agencies  are  now  allowed  to  enter 
into  agreements  with  food  vendors,  the 
Department  believes  that  it  is  no  longer 
desirable  to  allow  the  agreement  to  be 
achieved  through  the  food  instrument. 
As  this  type  of  agreement  is  a  relatively 
ineffective  means  oi  communicating  to 
the  food  vendor  his  responsibilities  imder 
the  Program,  the  provision  aUowing  the 
food  vendor  agreement  to  be  executed 
through  the  food  instrument  has  been 
deleted  in  the  final  regulations.  All  agree¬ 
ments  with  food  vendors  will  have  to  be 
signed,  written  agreements  between  the 
food  vendor  and  the  State  or  local 
agency. 

A  number  of  comments  were  received 
cm  the  provisions  concerning  the  controls 
on  recipient  and  vendor  abuse.  Some 
commenters  <H>po6ed  allowring  the  State 
agency  to  remove  recipients  who  abuse 
the  Program.  A  few  commenters  sup¬ 
ported  this  section.  The  Department  be¬ 
lieves  that  the  State  agency  should  have 
the  discreticwi  to  remove  recipients  who 
abuse  the  Program.  The  State  agency 
can  deal  with  less  serious  abuses  by  a 
warning  or  other  means  as  the  State 
agency  wishes.  The  provisions  concern¬ 
ing  recipient  and  vendor  abuse  therefore 
remain  unchanged. 

Fckjd  Instruments 

Many  commenters  asked  that  we  al¬ 
low  the  l(x;al  agency  to  -print  fcxxl  in¬ 
struments.  Scane  commenters  asked  that 
the  State  agency  delegate  the  respon¬ 
sibility  for  paying  vendors  to  local  agen¬ 
cies.  These  sections  are  rewritten  to  make 
it  clear  that  the  local  agency  may  pay 
food  vendors  and  print  food  instru¬ 
ments,  except  that  the  food  instnunents 
must  follow  the  design  of  the  State 
agency’s  uniform  food  instruments,  and 
bear  serial  numbers  designated  by  the 
State  agency. 

Some  commenters  opposed  the  restric¬ 
tions  on  mailing  of  food  instruments  im¬ 
posed  by  the  proposed  rules,  one  cwn- 
menter  supported  the  rule,  and  a  few 
commenters  asked  that  the  Department 
prohibit  the  mailing  of  food  instnunents 
altogether.  The  Department  believes  that 
it  is  important  to  control  the  mailing  of 
food  instruments,  both  for  reasons  of 
accountability,  and  because  mailing  may 
weaken  a  major  function  of  the  WIC 
Program,  that  of  iwoviding  health  serv¬ 
ices  and  nutrition  education  at  the  local 
agency.  However,  the  commenters 
pointed  out  that  forcing  recipients  to 
come  to  the  clinic  to  pick  up  food  in¬ 
struments  could  disrupt  clinic  opera¬ 
tions.  and  in  some  situations  impose 
hardships  on  clinics  and  recipients.  As¬ 
suming  that  the  State  agency  is  familiar 
with  the  local  agency’s  situation  in  this 
regard,  the  rule  is  changed  to  give  the 
State  agency,  rather  than  FNS,  the  au¬ 
thority  to  approve  the  mailing  of  food 
instruments  on  a  local  agency-wide 
basis.  However,  the  State  agency  must 
approve  a  local  agency’s  request  to  mail 
food  instruments  as  long  as  accountabil¬ 
ity  is  assured  and  there  are  either  meas- 


lues  to  provide  a  reasonable  level  of 
health  care  and  nutrition  education 
services  or  the  State  agency  determines 
that  persons  in  need  in  rural  areas  will 
be  unable  to  participate  in  the  {xrogram 
if  food  Instruments  are  not  mailed. 

The  Department  is  aware  that  some 
local  agencies  are  issuing  up  to  a  six- 
month  supply  of  food  instruments  at  one 
visit.  In  these  cases,  as  in  s<mie  delivery 
systems  which  mail  food  instruments,  it 
is  doubtful  that  the  recipients  receive 
either  nutrition  education  or  health 
ser\’ices  at  the  clinic  during  the  six- 
month  period.  Therefore,  the  final  regu- 
latiMis  contain  a  requirement  that  the 
local  agency  issjiie  not  more  than 
a  three-month  supply  of  food  instru¬ 
ments  to  each  recipient  at  a  single  time. 
This  requirement  will  encourage  recip¬ 
ients  to  attend  the  clinic  more  frequently 
than  once  every  six  months,  and  thus 
take  part  in  nutrition  education  classes 
and  health  services. 

•rhe  proposed  rules  CMitain  a  require¬ 
ment  that  r^iiAents  sign  their  names 
upon  receipt  of  foods  or  food  instru¬ 
ments.  A  few  c<Hnmenters  requested  that 
this  requirement  be  deleted  in  the  case 
of  recipients  who  receive  their  food  in- 
stniments  in  the  mail.  As  it  is  difficult 
to  require  recipients  to  sign  for  food  In¬ 
stnunents  which  are  sent  in  the  mail, 
this  suggestion  is  adopted  in  the  regu¬ 
lations. 

Several  commaiters  requested  that 
the  recipients  be  given  a  longer  period 
of  time  than  the  time  allowed  by  some 
local  agencies  for  the  redemption  of  food 
instruments.  Apparently,  some  local 
agencies  give  recipients  a  week  or  less  to 
ase  the  food  instrument.  The  Depart¬ 
ment  believes  that  participation  in  the 
WIC  Program  should  not  place  undue 
burdens  cm  the  recipients,  especially 
when  such  burdens  serve  no  cibvious  Pro¬ 
gram  purpose,  as  many  recipients  may 
hve  in  remote  areas,  or  have  difficulty 
getting  to  a  retail  outlet.  It  is  difficult  to 
see  any  benefit  in  requiring  recipients  to 
redeem  food  instruments  within  one  or 
two  weeks,  although  some  limit  is  needed 
to  allow  the  State  agency  to  determine 
its  cmtstanding  obligations.  Therefore, 
the  regulations  require  the  local  agency 
to  allow  30  days  for  the  recipient  to  use 
the  fcKxl  instnunent  to  obtain  supple¬ 
mental  foods  and  to  print  both  the  date 
the  food  instnunoit  may  be  first  used 
and  expiraticm  date  on  the  food  instru¬ 
ment.  In  order  not  to  disrupt  existing 
food  delivery  systems,  an  exception  to 
this  requirement  is  provided  if  the  re¬ 
cipient  receives  the  focxi  instnunent 
after  the  beginning  of  the  month.  In 
that  case,  the  State  agency  may  allow  the 
recipient  only  to  the  end  of  the  month 
to  use  the  food  instrument.  For  the  next 
month,  however,  the  State  agency  must 
allow'  the  recipient  30  days  to  use  the 
food  instrument. 

The  proposed  rules  require  tliat  the 
food  vendor  submit  the  fc>od  instrument 
to  the  State  agency  within  60  days  of  its 
issuance  date.  Some  commenters  exposed 
this  requirement,  on  the  ground  that  too 
short  a  time  was  allowed.  Therefore,  the 
requirement  has  been  changed  to  allow 
the  fcx)d  vendor  to  submit  the  food  in- 
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strument  60  days  from  the  last  day  the 
food  instniment  may  be  used  by  the  re¬ 
cipient.  Since  in  most  cases  the  recipient 
will  have  30  days  to  use  the  food  instru¬ 
ment,  this  chajige  will  aUow  the  food 
vendor  a  maximum  of  90  days  from  the 
date  of  issuance  to  submit  the  food  in¬ 
strument  to  the  State  agency  for  pay¬ 
ment. 

The  proposed  rules  require  that  the 
food  instrument  incliide  a  statement  that 
food  mxist  be  used  by  WIC  Program  re¬ 
cipients  only,  and  may  not  be  shared 
with  other  family  members.  Many  com- 
menters  opposed  this  requirement.  In 
keeping  with  the  deletion  of  a  similar 
statement  from  the  certification  form, 
this  requirement  is  deleted. 

Program  Costs 

Se\  ''ral  commenters  requested  that  al¬ 
lowable  costs  imder  nutrition  education 
include  the  costs  of  training  the  staffs  of 
local  agencies  and  of  classes  which  are 
not  directed  solely  at  WIC  recipients. 
Ihe  regulations  make  clear  that  the  ex¬ 
pense  of  training  local  agencies’  staffs  Is 
an  allowable  nutrition  edvication  cost. 
WIC  funds  should  be  used  to  develop  nu¬ 
trition  education  materials  which  are  di¬ 
rected  toward  the  special  needs  of  WIC 
recipients;  however,  it  is  acceptable  for 
WIC  materials  and  resources  to  be  uti¬ 
lized  in  classes  for  both  WIC  and  non- 
WIC  recipients.  Similaiiy,  materials  and 
resomces  devdojjed  primarily  for  other 
target  groups  may  be  used  for  WIC  nu¬ 
trition  education  and  WIC  funds  may  be 
used  to  pay  the  pro  rata  share  of  the 
costs.  When  other  programs  or  groups 
are  sharing  resoxirces  and  materials  with 
WIC,  the  costs  should  be  allocated 
among  the  programs  on  an  equitable 
basis. 

Many  commenters  requested  that  the 
reference  to  “studies”  as  an  unallowable 
cost  be  clarified.  Upon  further  review, 
the  Department  has  decided  that  there  Is 
no  need  to  expand  upon  the  explanation 
of  studies  as  a  cost,  as  this  is  addressed 
in  FMC  74-4,  Attachment  B.  Therefore, 
the  reference  to  studies  is  deleted  in  the 
regulations. 

Several  commenters  requested  that 
FNS  allow  the  cost  of  medical  equipment. 
The  WIC  Program  Is  designed  to  operate 
as  an  adjunct  to  good  health  care  and  Is 
to  be  carried  out  in  agencies  that  provide 
health  services.  WIC  Program  funds 
should  not  be  used  to  equip  medical 
clinics.  Therefore,  acquisition  of  medical 
equipment  is  not  an  allowable  cost.  Also, 
guidance  was  requested  as  to  what  kind 
of  capital  expenditures  are  allowable. 
PMC  74-4  states  that  capital  expendi¬ 
tures  are  allowable  at  the  discretion  of 
FNS,  but  gives  no  dollar  limit.  Therefore, 
in  order  to  avoid  confusion  on  the  part 
of  State  and  Federal  administrators,  the 
regulations  require  that  FNS  approve 
only  those  capital  expenditures  above 
$2,500. 

Management  Evaluations 

In  the  proposed  rules  the  Department 
allowed  a  four-month  Implementation 
period  for  a  State  agency  to  establish  a 
management  syst«n  to  evaluate  progress 


on  Program  objectives.  It  appears  that 
most  State  agencies  already  are  using 
management  evaluation  techniques 
which  meet  the  requirements  of  the  rules. 
Therefore,  the  four-month  implementa¬ 
tion  period  is  deleted  in  the  regulations 
and  all  State  agencies  are  expected  to 
conduct  management  evaluations  after 
the  regulations  are  effective. 

Administrative  Appeal  of  State 
Agency  Decisions 

There  was  some  confusion  over  what 
rights  food  vendors  have  to  appeal  de¬ 
cisions  r^arding  their  participation  in 
the  Program.  To  clarify  this  questlcm, 
the  section  on  administrative  ^peals  is 
rewritten  to  Include  food  vendors  in  the 
appeal  procedm^. 

^Issues  for  Comment 
eligibility  based  on  low  income  alone 

Presently,  the  regulations  require  that 
persons  be  foimd  at  nutritional  risk  be¬ 
cause  of  nutritional  need  and  Inadequate 
income  in  order  to  participate  in  the  WIC 
Program.  Priorities  were  set  among  var¬ 
ious  nutritional  need  factors  in  order  to 
assure  that  the  persons  most  in  need  re¬ 
ceived  WIC  Program  benefits  first.  The 
Department  has  believed  that  certifying 
a  person  on  the  basis  of  Income  alone 
might  weaken  the  connecticm  between 
the  WIC  Program  and  the  provision  of 
health  services. 

However,  the  Department  also  ac¬ 
knowledges  that  several  surveys  and 
studies  have  demonstrated  a  link  be¬ 
tween  low  income  and  nutritional  risk  in 
children.  Also,  some  medical  profession¬ 
als  have  expressed  the  opinion  that  the 
medical  and  nutritional  criteria  used  for 
determining  nutritional  need  are  im¬ 
precise  and  that  low  income  alone  is  a 
sufficient  indicator  of  nutritional  need. 

Therefore,  tiie  Department  is  looking 
further  into  this  issue.  One  possible  al¬ 
ternative  which  might  be  proposed  is  to 
add  a  seventh  nutritional  need  priority 
level  which  would  include  those  low  in¬ 
come  infants  and  children  who  because 
of  inadequate  economic  resources  are  de¬ 
termined  to  be  at  nutritional  risk.  This 
would  allow  local  agencies,  after  giving 
consideration  to  Priorities  I  through  VI, 
to  include  as  Priority  VII  Infants  and 
children  who  are  of  low  income.  This 
would  entail  setting  an  income  level  un¬ 
der  which  infants  and  children  must  fall 
in  order  to  be  eligible  for  Priority  VII. 

The  Department  would  like  to  receive 
comments  on  this  issue  and  suggestions 
on  how  to  implement  such  a  provision. 

Improved  Service  in  Rural  Areas 

The  Department  is  interested  in  pro¬ 
viding  improved  service  in  all  its  food 
assistance  programs  to  low  income  per¬ 
sons  in  rural  areas.  The  Department 
would  like  to  receive  comments  on  how 
the  WIC  Program  could  serve  this  objec¬ 
tive,  and  suggestions  on  possible  modifi¬ 
cations  In  WIC  that  might  facilitate  the 
realization  of  this  goal. 

Food  Package  Cereals 

Presently  the  food  package  Is  designed 
to  increase  the  consumption  of  foods  that 


provide  the  nutrients  specified  In  the  law 
known  to  be  lacking  in  the  diets  of  wom¬ 
en  and  children  at  nutritional  risk:  high- 
quality  protein,  iron,  calcium,  vitamin  C, 
and  Vitkin  A.  The  authorized  supple¬ 
mental  foods  are  iron-fortified  Infant 
formula,  milk,  cheese,  iron-fortified 
breakfast  cereal  or  infant  cereal,  full- 
strength  fruit  or  vegetable  juice  which 
contains  vitamin  C,  and  eggs. 

Many  comments  were  received  pertain¬ 
ing  to  the  cereals  currently  meeting  the 
requirements  of  the  WIC  food  packages 
for  women  and  children.  Specifically, 
commenters  were  concerned  about  the 
exclusion  of  cereals  not  meeting  the  cur¬ 
rent  requirement  for  iron  fortification, 
the  need  for  Inclusion  of  whole  grain 
cereals,  the  sugar  content  of  the  cereals, 
and  the  artificial  colorings  and  fiavorings 
used  in  some  of  the  ourrently  authorized 
cereals.  Some  commenters  requested 
changes  because  they  believe  some  of  the 
cereals  may  be  contributory  to  health 
problems,  may  not  be  in  keeping  with 
exemplary  food  choices,  and  the  WIC 
food  packages  should  contain  only  foods 
that  provide  an  effective  educational 
message.  We  would  like  to  receive  com¬ 
ments  on  this  issue. 

The  only  WIC  Program  nutrient  re¬ 
quirement  for  cereals  is  iron.  Presently, 
toe  regulations  specify  a  minimum  iron 
content  of  28  milligrams  (mg.)  of  iron 
per  100  grams  of  dry  cereal.  A  one  ounce 
serving  of  dry  cereal  fortified  at  this  level 
would  provide  45  per  cent  of  the  U.S. 
RDA  for  iron  for  women  and  children 
over  four  years  of  age.  (The  U.S.  Recom¬ 
mended  Daily  Allowances  (U.S.  RDA) 
refers  to  a  set  of  standards  used  by  the 
Rx>d  and  Drug  Administration  (FDA)  in 
regulation  of  food  labeling  for  nutrient 
content.  The  Recommended  Dietary  Al¬ 
lowances  (RDA)  refers  to  a  set  of  stand¬ 
ards  developed  by  the  National  Academy 
of  Sciences  and  are  used  by  the  Depart¬ 
ment  for  evaluating  the  nutrient  content 
of  the  food  packages.)  To  our  knowledge, 
nine  cereals  meet  this  requirement.  They 
are:  Product  19,  Concentrate,  Buc 
Wheats,  Com  Total,  Kaboom,  Total, 
Malt-O-Meal,  Cream  of  Wheat,  and  King 
Vitaman.  The  Department  is  seriously 
considering  changing  the  requirements 
for  cereals  and  would  like  to  receive  fur¬ 
ther  comments  on  this  issue  to  determine 
which  changes  would  be  in  the  best  inter¬ 
ests  of  toe  target  population. 

Exclusion  of  High  Sugar  Cereals  From 
THE  Food  Package 

Tlie  establishment  by  the  Department 
of  a  maximum  level  of  sugar  for  cereals 
authorized  for  use  in  the  WIC  Progrmn 
was  requested  by  commenters  because  of 
the  possible  relationship  between  sugar 
consumption  and  (1)  dental  caries,  (2) 
obesity,  and  (3)  the  development  of 
a  “sweet  tooth.”  The  Department  is  also 
concerned  about  the  possible  role  of  sugar 
in  the  development  of  these  prevalent 
health  problems  m  the  United  States. 
However,  before  the  Department  makes 
a  decision  on  this  request,  we  would  like 
to  solicit  further  comments  in  order  to 
clarify  the  issue.  Many  sugars,  both 
monosaccharides  and  disaccharides,  are 
used  in  food  products.  These  are  added  to 
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foods  in  the  form  of  refined  sugar,  honey, 
molasses,  com  syrups,  etc.  The  com¬ 
ments  we  received  to  the  proposed  niles 
only  specified  that  “sugar”  be  limited. 
Since  there  is  some  disagreement  in  the 
scientific  literature  regarding  the  corre¬ 
lation  between  various  sugars  and  health 
problems,  we  would  like  to  know  which 
sugars  commenters  would  like  restricted 
and  at  what  level.  The  rationale  upon 
which  comments  are  based  is  also  re¬ 
quested. 

Currently,  FDA  does  not  require  man¬ 
ufacturers  to  list  the  sugar  content  of 
food  products  chi  labels.  If  the  Depart¬ 
ment  establishes  a  maximum  level  for 
the  sugar  cxintent  of  cereals  to  be  used 
In  the  WIC  Program,  a  mechanism  by 
which  this  level  can  be  ascertained  will 
have  to  be  implemented.  Any  suggestions 
regarding  this  will  be  appreciated. 

Exci.trsiON  or  Highly  Fortified  Cereals 
From  the  Food  Package 

Some  of  the  cereals  that  meet  the  iron 
requirement  contain  100  percent  of  the 
U.S.  RDA  for  some  nutrients.  A  few  com¬ 
menters  requested  the  exclusion  of  ce¬ 
reals  that  supply  this  level  of  any  nutri¬ 
ent.  It  is  alleged  that  consumption  of 
these  cereals,  especially  in  large  quan¬ 
tities  by  young  children,  may  result  in 
the  ingestion  of  excessive  and  possibly 
toxic  levels  of  some  nutrients,  particu¬ 
larly  vitamins  A  and  D.  Since  the  per¬ 
centage  is  based  on  the  U.S.  RDA  for 
adults  and  children  over  four  years  of 
age,  the  nutrient  levels  for  a  serving  of 
cer^  may  actually  contain  a  larger  per¬ 
centage  of  the  U.S.  RDA  for  children  im- 
der  four  years  of  age.  Additionally,  the 
provision  of  cereals  fortified  to  100  per¬ 
cent  of  the  U.S.  RDA  is  contradictory  to 
the  basic  nutrition  education  premise 
that  nutrients  should  be  obtained  from 
a  variety  of  foods.  Eating  a  variety  of 
foods  will  provide  the  essential  nutrients, 
thereby  eliminating  the  need  for  dietary 
supplements. 

E^sallowing  cereals  which  supply  100 
percent  of  the  U.S.  RDA  for  any  nutrient 
would  decrease  the  number  of  cereals  eli¬ 
gible  for  the  WIC  Program  unless  addi¬ 
tional  changes  in  the  current  require¬ 
ment  are  also  instituted.  The  Depart¬ 
ment  Is  requesting  comments  on  whether 
or  not  cereals  containing  100  percent  of 
the  U.S.  RDA  for  nutrient(s)  should  be 
authorized  in  this  Program.  The  ration¬ 
ale  upon  which  comments  are  ba.sed  Is 
also  requested. 

Reduction  of  the  Iron  Requirement 
FOR  Cereals 

A  number  of  commenters  requested 
that  we  lower  the  minimum  iron  require¬ 
ment  for  cereals  from  45  percent  to  25 
percent  of  the  U.S.  RDA.  The  reasons  for 
this  request  were  to  increase  the  variety 
of  cereals  that  are  eligible  for  use  in  the 
Program.  In  addition,  ccwnments  have 
been  received  that  suggest  the  cereals 
now  eligible  for  use  are  not  well  ac- 
c^ted  by  recipients  and  consequently  are 
not  consumed.  Since  this  change  of  vhe 
iron  requirement  would  allow  a  large 
number  of  pre-sweetened  cereals  to  be 
eligible  for  the  Program,  some  comment¬ 
ers  requested  that  a  maximum  require¬ 


ment  for  sugar  level  be  established 
simultaneously. 

Currently,  the  total  food  package  pro¬ 
vides  a  minimum  of  12  mg.  of  iron  per 
day  which  is  80  percent  of  the  RDA  for 
iron  for  (^dren.  and  65  percent  (rf  the 
RDA  for  iron  for  pregnant  and  breast¬ 
feeding  women.  If  the  required  iron  level 
for  cereal  were  lowered  to  25  percent  of 
the  U.S.  RDA,  the  food  package  would 
provide  a  minimum  of  7.5  mg.  of  iron 
per  day  which  is  50  percent  of  the  RDA 
for  iron  for  children  wad  40  percent  of 
the  RDA  for  iron  for  pregnant  and 
breastfeeding  women. 

The  Department  is  soliciting  comments 
on  whether  or  not  the  required  iron  level 
for  cereals  should  be  lowered.  The  ra¬ 
tionale  for  comments  is  also  requested. 

Inclusion  of  Whole  Grain  Cereals 

A  few  commenters  requested  that  we 
allow  whole  grain  cereals  that  contain 
no  more  than  15-20  percent  sugar,  re¬ 
gardless  of  the  iron  content.  This  was  re¬ 
quested  in  order  to  increase  the  variety 
of  cereals  offered  aud  provide  for  a 
source  of  dietary  fiber,  certain  B  vita¬ 
mins,  and  trace  minerals  in  the  food 
package.  Whole  grain  cereals  would  in¬ 
clude  cereals  such  as  cracked  wheat/ 
oats,  com  meal,  barley,  buckheat, 
shredded  wheat,  oatmeal,  brown  rice, 
bran  cereals,  etc.  The  total  food  pack¬ 
age  with  whole  grain  cereals  would  pro¬ 
vide  a  minimum  of  3  mg.  of  iron  per  day 
which  is  20  percent  of  the  RDA  for  iron 
for  children  and  15  percent  of  the  RDA 
for  iron  for  pregnant  and  breastfeeding 
women. 

Please  submit  your  comments  regard¬ 
ing  this  issue. 

Exclusion  or  Cereals  that  Contain 
Artificial  Flavorings  and  Colorings 

A  few  commenters  requested  that  we 
exclude  any  cereal  that  contains  any 
artificial  flavoring  or  colorings.  We 
would  like  to  solicit  comments  regarding 
this  request  and  the  rationale  upon 
which  such  comments  are  based. 

Interested  persons  may  submit  com¬ 
ments  regarding  the  above  issues  to  the 
Director,  Special  Supplemental  Food 
Program  (WIC),  Pood  and  Nutrition 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  To  be  assured 
of  consideration,  such  comments  should 
be  delivered  In  person  or  by  mail  post¬ 
marked  on  or  before  October  10,  1977. 
Copies  of  all  written  submissions  received 
will  be  made  available  for  public  inspec¬ 
tion  in  Room  4301,  Food  and  Nutrition 
Service,  201  14th  Street  SW.,  Washing¬ 
ton,  D.C.,  during  regular  business  hours 
<8;30  a.m.  to  5  p.m.).  All  comments  will 
be  considered  before  final  rules  are  pub¬ 
lished  on  these  issues. 

Several  comments  suggested  changes 
to  the  regulations  which  are  not  In  ac¬ 
cordance  with  the  provisions  of  section 
17  of  the  Child  Nutrition  Act  of  1966,  as 
amended  (42  UB.C.  1786) .  Since  the  reg¬ 
ulations  must  follow  the  statutory  re¬ 
quirements  these  suggestions  cannot  be 
adopted.  In  arriving  at  the  revised  regu¬ 
lations  set  forth  below,  each  of  the  com¬ 
ments  received  was  carefully  and  fully 


considered.  To  the  extent  that  the  provi¬ 
sions  of  the  final  regulations  are  at  vari¬ 
ance  with  any  of  the  views  expressed  in 
the  ccxnments,  any  suggestions  or  pro¬ 
posals  contained  in  the  comments  are 
hereby  denied  and  any  objections  are 
overruled  for  the  reasons  previously 
stated. 

Accordingly,  Part  246  is  revised  to  read 
as  follows : 

Sec. 

246.1  General  purpose  and  scope. 

246.2  Definitions. 

246.3  Administration. 

246.4  Selection  of  local  agencies. 

246.5  State  Agency  Plan  of  Program  Opera¬ 

tion  and  Administration. 

246.6  Agreements  with  local  agencies. 

246.7  Ortiflcation  of  persons. 

246.8  Supplemental  foods. 

246.9  Nutrition  educaldon. 

246.10  Food  deUvery  systems. 

246.11  Financial  management  systems. 

246.12  Program  costs. 

246.13  Program  income. 

246.14  Distribution  of  funds. 

246.15  Redistribution  of  funds. 

246.16  Records  and  reports. 

246.17  Grant  closeout  procedures. 

246.18  Procurement  and  pix^rty  manage¬ 

ment  standards. 

246.19  Cnalms. 

246.20  Management  evaluation  and  reviews. 

246.21  Audits. 

246.22  Investigations. 

246.23  Nondiscrimination. 

246.24  Fair  bearing  procedures  for  recipi¬ 

ents. 

246.25  Administrative  appeal  of  State  agen¬ 

cy  decisions. 

^46.26  Miscellaneous  provisions. 

AuTHoarrr:  Sec.  10.  Pub.  h.  89-642,  80  Stat. 
889  (42  US.C.  1779) ;  sec.  14.  Pub.  L.  94-105, 
89  Stat.  518  (42  VS.C.  1786). 

§  246.1  General  purpose  and  scope. 

(a)  This  part  announces  the  policies 
and  prescribes  the  regulations  for  the 
Special  Supplemental  Pood  Program  for 
Wmnen,  Infants  and  (Children,  carried 
out  by  the  U.S.  Department  of  Agricul¬ 
ture  (USDA)  under  section  17  of  the 
CThild  Nutrition  Act  of  1966,  as  amended. 
Section  17  states  that  “nie  (Congress 
finds  that  substantial  numbers  of  preg¬ 
nant  women,  infants  and  young  children 
are  at  special  risk  in  respect  to  their 
physical  and  mental  health  by  reason  of 
poor  or  Inadequate  nutrition  or  health 
care,  or  both.  It  Is,  therefore,  the  pur¬ 
pose  of  the  program  authorized  by  this 
section  to  provide  supplemental  nutri¬ 
tious  food  as  an  adjunct  to  good  health 
care  during  such  critical  times  of  growth 
and  development  in  order  to  prevent  the 
occurrence  of  health  problems." 

(b)  Section  17  authorizes  payment  of 
cash  grants  to  health  departments  or 
comparable  agencies  of  States;  or  to 
Indian  tribes,  bands  or  groups  recog¬ 
nized  by  the  Department  of  the  Interior: 
or  to  the  Indian  Health  Service  (IHS) 
of  the  U.S.  Department  of  HealUi,  Edu¬ 
cation,  and  Wdfare.  These  entities  ad¬ 
minister  the  WIC  Program  through  pub¬ 
lic  health  or  welfare  agencies  or  private, 
nonprofit  agencies  of  States,  or  Indian 
tribes,  or  IHS  service  units.  Supple¬ 
mental  foods  and  nutrition  education  are 
provided,  as  set  forth  In  this  part,  to 
Infants,  children,  and  pregnant,  post- 
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partum  and  breastfeeding  women  deter¬ 
mined  by  a  competent  professicmal  au¬ 
thority  to  be  at  nutritional  risk  due  to 
Inadequate  nutrition  and  Inadequate  In¬ 
come.  in  order  to  Improve  their  health 
status. 

§  246.2  Definitions. 

For  the  purpose  of  this  part  and  of  all 
contracts,  guidelines,  Instructions,  forms, 
and  other  documents  related  hereto,  the 
term; 

“Breastfeeding  women”  means  women 
up  to  one  year  postpartum  who  are 
breastfeeding  their  Infants, 

“Certification”  means  the  use  of  cri¬ 
teria  and  procedures  to  assess  and  docu¬ 
ment  each  potential  recipient’s  eligibility 
for  the  Program, 

“Children”  means  persons  who  are  at 
least  one  year  of  age  but  have  not 
reached  their  fifth  birthday. 

“Clinic”  means  a  facility  where  re¬ 
cipients  are  certified. 

“Competent  professional  authority” 
means  physicians,  registered  nurses, 
nutritionists,  dietltiam  or  State  or  local 
medically-trained  health  ofiBclals,  or  per¬ 
sons  designated  by  physicians  or  State 
or  local  medically-trained  health  offi¬ 
cials  as  being  competent  professionally 
to  evaluate  nutritional  ne^  and  to  au¬ 
thorize  supplemental  foods. 

“Departoent”  means  the  U.S.  Depart¬ 
ment  of  Agriculture. 

“Dual  participation”  means  simulta¬ 
neous  participation  by  a  recipient  in  the 
Program  in  more  than  one  local  agency, 
or  participation  in  the  Program  and  in 
the  Supplemental  Food  Program  (7  CFR 
Part  250),  during  the  same  period  of 
time. 

“Fiscal  year”  means  the  period  of  12 
calendar  months  beginning  October  1  of 
any  calendar  year  and  ending  Septem¬ 
ber  30  of  the  following  calendar  year. 

“FMC  74-4”  means  Federal  Manage¬ 
ment  Circular  74-4,  which  sets  forth 
principles  and  standards  for  determln- 
mg  costs  applicable  to  grants  and  con¬ 
tracts. 

“FMC  74-7”  means  Federal  Manage¬ 
ment  Circular  74-7  which  sets  forth  upl- 
form  standards  in  the  administration  of 
grants. 

“FNS”  means  the  Food  and  Nutrition 
Service  of  the  U.S.  Department  of  Agri¬ 
culture. 

“Food  costs”  means  the  acquisition 
cost  of  the  supplemental  foods  provided 
to  State  or  local  agencies  or  to  recipients, 
whichever  receives  the  foods  first. 

“Food  delivery  system”  means  the 
method  used  by  State  and  local  agencies 
to  provide  supplemental  foods  to  recipi¬ 
ents  under  the  Program. 

“Pood  instrument”  means  a  voucher, 
check,  coupon  or  other  document  that 
evidences  an  obligation  to  a  food  vendor 
for  supplemental  foods  delivered  to  a 
recipient. 

“Health  services”  means  ongoing,  rou¬ 
tine  pediatric  and  obstetrical  care  such 
as  infant  and  child  care,  prenatal  and 
postpartum  examinations,  nutritional 
examinations  mr  screening,  diagnosis  and 
treatment  or  referral  for  treatment. 
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means  the  Indian  Hecdth  Serv¬ 
ice  of  the  UJS.  Department  of  Health. 
Education  and  W^are. 

“Infants”  means  persons  under  one 
year  of  age. 

“Local  agency”  means  a  public  health 
or  welfare  agency  or  a  private,  nonprofit 
health  or  welfare  agency,  which  directly, 
or  through  an  agency  or  a  physician  with 
which  it  has  contracted  pursuant  to 
9  246.4  of  this  part,  provides  health  serv¬ 
ices  to  recipients.  It  also  means  an  IHS 
service  imit,  or  an  Indian  tribe,  band  or 
group  which  is  recognized  by  the  Depart¬ 
ment  of  the  Interior  and  (H^erates  a 
health  clinic  or  is  provided  health  serv¬ 
ices  by  an  IHS  service  unit. 

“Members  of  populations"  means  per¬ 
sons  with  a  cmnmon  special  need  that 
do  not  necessarily  reside  In  a  Q>ectfic 
geographic  area,  such  as  off-reservation 
Indians  or  migrant  families. 

“Nonprofit  agency”  means  a  private 
agency  which  is  exempt  from  income  tax 
under  the  Internal  Revenue  Code  of  1954, 
as  amended. 

“Nutritional  need”  means  (me  or  more 
of  the  following: 

(1)  For  a  pregnant,  or  postpartum 
wcrnian — 

(1)  Anemia; 

(il)  High  risk  pregnancy,  or  a  history 
of  premature  births,  miscarriages,  or  high 
risk  pregnancies; 

(ill)  Abnormal  pattern  of  growth  such 
as  underweight  or  obesity; 

(Iv)  Inadequate  nutritional  pattern. 

(2)  For  an  infant  or  child — 

(1)  An^nia; 

(li)  Abnormal  pattern  of  growth  such 
as  underweight,  obesity  or  stunting;  ta- 
cludlng  for  Infants,  a  birth  weight  of 
2500  grams  or  less ; 

(ill)  Inadequate  nutritional  pattern; 

(iv)  Status  as  an  infant  (up  to  six 
months  of  age)  of  a  mother  who  was  a 
recipient  during  pregnancy. 

(3)  For  a  breastfeeding  woman — 

(1)  Anemia  of  the  breastfeeding  wo¬ 
man  or  the  infant  she  is  breastfeeding; 

(il)  Abnormal  pattern  of  growth  of 
the  breastfeeding  woman  or  the  infant 
she  is  breastfeeding,  such  as  under¬ 
weight,  obesity  or  stunting;  including, 
for  the  Infant,  a  birth  weight  of  2500 
grams  or  less; 

(iii)  Inadequate  nutritional  pattern 
of  the  breastfeeding  woman  or  the  in¬ 
fant  she  is  breastfeeding; 

(iv)  A  history  of  premature  births, 
miscarriages,  or  high  risk  pregnancies 
in  the  breastfeeding  woman. 

“Nutritional  risk”  means  special  risk 
by  reason  of  both  inadequate  income  and 
nutritional  need. 

“Operational  and  administrative 
costs”  means  those  direct  and  Indirect 
costs,  exclusive  of  food  costs,  which  State 
and  local  agencies  determine  to  be  nec¬ 
essary  to  support  Program  operations. 
Such  costs  include,  but  are  not  limited 
to.  the  cost  of  Program  administration, 
monitoring,  auditing,  nutrition  educa¬ 
tion,  startup,  outreach,  certification,  and 
developing  and  printing  food  instru¬ 
ments. 

“Plan  of  Program  Operation  and  Ad¬ 
ministration”  means  the  document  which 
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describes  the  manner  in  which  the  State 
agency  intends  to  Implement  and  oper¬ 
ate  all  aspects  of  Program  administra¬ 
tion  within  its  Jurisdiction. 

“Postpartum  women”  means  women 
up  to  six  months  after  termination  of 
pregnancy. 

“Pregnant  women”  means  women  de¬ 
termined  to  have  one  or  more  fetuses  in 
utero. 

“Program”  means  the  Special  Sup¬ 
plemental  Pood  Program  for  Women, 
Infants  and  Children  authorized  by  sec¬ 
tion  17  of  the  Child  Nutrition  Act  of  1966, 
as  amended. 

“Recipient  participation”  means  the 
number  of  persons  for  whom  supple¬ 
mental  foods  or  food  instriunents  have 
been  Issued  for  the  reporting  period. 

"Recipients”  means  pregnant  women, 
breast-feeding  women,  postpartum  wom¬ 
en,  Infants,  and  children  who  are  receiv¬ 
ing  supplemental  foods  or  food  instru- 
ments  under  the  Program. 

“SSPD”  means  the  Special  Supple¬ 
mental  Food  Division  of  the  Food  and 
Nutrition  Service  of  the  U.S.  Department 
of  Agriculture. 

"Secretary”  means  the  Secretary  of 
the  U.S.  Department  of  Agriculture. 

"State”  means  any  of  the  fifty  States, 
the  District  of  Columbia,  the  Common¬ 
wealth  of  Puerto  Rico,  the  Virgin  Islands. 
Guam.  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

“State  agency”  means  the  State  health 
department  or  agency  with  comparable 
responsibilities  of  a  State;  or  an  Indian 
tribe,  band  or  group  recognized  by  the 
Department  of  the  Interior;  or  an  inter¬ 
tribal  coimcil  or  group  which  is  an  au¬ 
thorized  representative  of  Indian  tribes, 
bands  or  groups  recognized  by  the  De¬ 
partment  of  the  Interior  and  which  has 
an  ongoing  relationship  with  such  tribes, 
bands  or  groups  for  other  purposes  and 
has  contracted  with  them  to  administer 
the  Program;  or  the  appropriate  area 
office  of  the  IHS. 

“Supplemental  foods”  means  foods 
which  meet  the  specifications  of  this 
part. 

§  246.3  Administration. 

(a)  Within  the  Department,  FNS  shall 
act  on  behalf  of  the  Department  in  the 
administration  of  the  Program.  Within 
FNS,  SSFD  and  the  Regional  Offices  are 
responsible  for  Program  administration. 
FNS  W'ill  provide  assistance  to  State  and 
local  agencies  and  evaluate  all  levels  of 
Program  operations  to  assure  that  the 
goals  of  the  Program  are  achieved  in  the 
most  effective  and  efficient  manner  pos¬ 
sible. 

(b)  The  State  agency  is  responsible 
for  all  operations  under  the  Program 
within  its  jurisdiction  and  shall  adminis¬ 
ter  the  Program  in  accordance  with  the 
requirements  of  this  part,  FMC  74-4, 
FMC  74-7,  and  FNS  guidelines  and  in¬ 
structions.  The  State  agency  shall  pro¬ 
vide  guidance  to  local  agencies  on  all 
aspects  of  Program  operations. 

(c)  Each  State  agency  desiring  to  take 
part  imder  the  Program  shall  aimually 
enter  into  a  wrritten  agreement  with  the 
Department  for  the  administration  of  the 
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Program  in  the  jurisdiction  of  the  State 
agency  in  accordance  with  the  provisions 
of  this  part. 

(d)  The  local  agency  shall  provide 
Program  benefits  to  recipients  in  the 
most  effective  and  efficient  manner,  and 
shall  comply  with  this  part,  FMC  74-4, 
PMC  74-7,  and  State  agency  and  FNS 
guidelines  and  instructions. 

§  2 16.4  SelcM-tion  of  local  agencies. 

^a)  General.  This  section  sets  forth 
the  procedures  the  State  agency  shall 
perform  in  the  selection  of  each  agency 
which  desires  to  operate  under  the  Pro¬ 
gram. 

(b)  Application  of  local  agencies.  The 
State  agency  shall  require  each  agency 
which  desires  approval  as  a  local  agen¬ 
cy  to  submit  an  application  which  con¬ 
tains  sufficient  information  to  enable  the 
State  agency  to  make  a  determination 
as  to  the  eligibility  of  that  agency.  The 
State  agency  shall  make  the  determina¬ 
tion  in  accordance  with  the  eligibility  re¬ 
quirements  for  a  local  agency  as  pre¬ 
scribed  in  this  section.  The  State  agency 
shall  notify  the  agency  of  the  status  of 
its  application  within  30  days  of  receipt 
of  the  agency’s  application.  If  the  appli¬ 
cation  is  denied,  the  State  agency  shall 
advise  the  agency  of  the  reasons  for  de¬ 
nial  and  the  right  to  appeal  as  set  forth 
in  §  246.25  of  this  part. 

fc>  Program  initiation  and  expansion. 
The  State  agency  shall  ensure  that  all 
Program  initiation  and  expansion  within 
its  jurisdiction  are  executed  in  accord¬ 
ance  wnth  the  Affirmative  Action  Plan, 
which  is  established  in  accordance  with 
paragraph  (d)  of  this  section  and  which 
is  approved  by  FNS  in  the  State  agency’s 
Plan  of  Prc^ram  Operation  and  Admin¬ 
istration.  The  State  agency  may  fund 
new  local  agencies  without  FNS  approval 
as  long  as  the  requirements  of  this  part 
are  met.  However,  the  State  agency  shall 
submit  to  FNS  for  approval,  as  an 
amendment  to  the  Plan  of  Program  Op¬ 
eration  and  Administration,  a  descrip¬ 
tion  of  any  operations  of  the  new  local 
agency  which  are  inconsistent  with  State 
agency  operations  as  approved  in  the 
Plan  of  Program  Operation  and  Admin¬ 
istration.  The  State  agency  shall  assure 
that  there  is  no  operation  imder  the  Pro¬ 
gram  in  the  same  geographic  area  as  the 
Supplemental  Food  Program  (7  CFR 
Part  250) ,  except  where  the  local  agency 
serves  members  of  populations. 

(d)  Affirmative  Action  Plan.  The  State 
agency  shall  establish,  and  when  neces¬ 
sary  update,  an  Affirmative  Action  Plan 
which  provides,  in  priority  order  based 
on  relative  need,  a  list  of  all  areas  and 
populations,  including  a  description  of 
such  populations,  within  the  jurisdiction 
of  the  State  agency  (except  areas  under 
the  Supplemental  Pood  BrWram  (7  CTR 
250.14))  which  are  not  now  operating 
under  the  Program  or  are  requesting  ex¬ 
pansion  of  their  existing  operations.  The 
State  agency  shall  submit  its  Affirmative 
-Action  Plan  to  FNS  as  a  part  of  the  State 
agency’s  Plan  of  Program  Operation  and 
Administration.  The  State  agency  shall 
meet  the  following  requirements  in  con¬ 


nection  with  the  Affirmative  Action 
Plan:  ^ 

(1)  The  Affirmative  Action  Plan  shall 
state  the  criteria  used  to  determine  the 
relative  need  of  areas  and  populations 
included  in  the  Plan.  These  criteria  may 
include  infant  mortality,  low  birth 
weight,  low  income  and  other  criteria 
which  are  ponslstent  with  the  intent  of 
the  authorizing  l^islation  to  make  Pro¬ 
gram  benefits  an  adjunct  to  good  health 
care.  Members  of  populations  shall  be 
given  consideration  in  the  Affirmative 
Action  Plan  based  on  criteria  which  iden¬ 
tify  the  needs  of  the  populations  and  not 
the  ge<^raphic  area  where  they  reside. 
The  Affirmative  Action  Plan  may  not  be 
approved  by  FNS  unless  Indian  and  mi¬ 
grant  populations  which  exist  writhin  the 
jurisdiction  of  the  State  agency  are  given 
consideration. 

(2)  The  State  agency  shall  fund  those 
areas  or  populations  most  in  need  first, 
in  accordance  wdth  their  order  of  pri¬ 
ority  as  listed  in  the  Affirmative  Action 
Plan.  The  selection  criteria  cited  in  par¬ 
agraph  (e)  of  this  section  shall  be  ap¬ 
plied  in  each  area  or  population  before 
eliminating  that  area  from  considera¬ 
tion  and  serving  the  next  area  or  popu¬ 
lation. 

(3)  The  State  agency  shall  provide  a 
written  justification  for  not  funding  the 
highest  priority  area  or  population,  such 
as  inability  to  administer  the  Program, 
lack  of  interest  expressed  for  operating 
under  the  Program,  or,  for  those  areas  or 
populations  which  are  under  considera¬ 
tion  for  expansion  of  an  existing  opera¬ 
tion,  a  determination  by  the  State  agency 
that  there  is  a  greater  need  for  funding 
in  an  area  or  population  not  operating 
imder  the  Program. 

(e)  Local  agency  priority  system.  If  the 
State  agency  has  not  received  an  applica¬ 
tion  from  a  public  or  nonprofit,  private 
health  agency  which  can  provide  health 
and  administrative  services  in  the  area 
next  in  line  according  to  the  Affirmative 
Action  Plan,  before  funding  a  new  local 
agency  the  State  agency  shall  publish  a 
notice  in  the  media  of  that  area.  The 
notice  shall  include  a  brief  explanation 
of  the  Program,  a  description  of  the  local 
agency  priority  system  cited  in  this  para¬ 
graph  and  a  request  that  potential  local 
agencies  notify  the  State  agency  of  their 
interest  within  30  days.  Additionally,  the 
State  agency  shall  contact  all  potential 
agencies  in  an  area  to  ensure  toat  they 
are  aware  of  the  opportunity  to  apply  for 
participation  under  the  Program.  If  no 
agency  expresses  interest  within  30  days, 
the  State  agency  may  then  proceed  wdth 
the  selection  of  a  local  agency  in  the  area 
next  in  line  according  to  the  Affirmative 
Action  Plan.  A  State  agency  may  give 
notice  and  consider  applications  in  more 
than  one  area  at  the  same  time,  but  shall 
fund  new  local  agencies  in  conformance 
with  the  sequential  ranking  of  the 
Affirmative  Action  Plan.  The  State 
agency  may  select  as  a  local  agency  the 
following  types  of  agency  arrangements, 
assigning  priority  to  such  arrangements 
in  the  following  order: 


(1)  First  c<msideration  shall  be  given 
to  a  public  or  nonprofit  health  agency 
which  can  provide  health  and  admir- 
istratlve  services. 

(2)  Second  consideration  shall  be 
given  to  a  public  or  private,  nonprofit 
health  or  welfare  agency  which  must 
enter  into  a  written  agreement  with  an¬ 
other  such  agency  for  either  health  or 
administrative  services. 

(3)  Third  consideration  shall  be  given 
to  a  public  or  private,  nonprofit  health 
agency  which  must  enter  into  a  written 
agreement  with  a  private  physician  in 
order  to  provide  health  services  to  a 
specific  category  of  recipient — women, 
infants  or  children. 

(4)  Fourth  consideration  shall  be 
given  to  a  public  or  private,  nonprofit 
welfare  agency  which  must  enter  into  a 
written  agreement  with  a  private  physi¬ 
cian  to  provide  health  services. 

(f )  When  a  health  and  welfare  agency 
comprise  the  local  agency,  both  agencies 
shall  in  conjunction  meet  all  the  requhe- 
ments  of  this  part  and  shall  enter  into 
a  written  agreement  which  outlines  all 
Program  responsibilities  of  each  agency. 
*1116  agreement  shall  be  approved  by  the 
State  agency  during  the  local  agency  ap¬ 
plication  process,  and  shall  be  on  file  at 
both  the  State  and  local  agency.  No  pro¬ 
gram  fimds  shall  be  used  to  reimburse 
the  health  agency  for  the  health  services 
provided. 

(g)  When  a  health  or  welfare  agency 
and  private  physicians  comprise  the  local 
agency,  the  agency  shall  have  a  written 
agreement  with  the  private  physicians 
and  shall  provide  guidance  to  the  private 
physicians  regarding  their  responsibil¬ 
ities  under  the  Program.  The  agency 
shall  advise  the  State  agency  on  its  ap¬ 
plication  of  the  names  and  addresses  of 
the  private  physicians  participating  and 
obtain  State  agency  approval  of  the  writ¬ 
ten  agreement.  A  ccxnpetent  professional 
authority  on  the  staff  of  the  welfare 
agency  shall  be  responsible  for  the  cer¬ 
tification  of  recipients.  No  Program 
funds  shall  be  used  to  reimburse  the  pri¬ 
vate  physicians  for  the  health  services 
provided. 

§  246.5  State  agency  Plan  of  Program 
Operation  and  Administration. 

(a)  Requirements  for  the  State  agency 
Plan  of  Program  Operation  and  Admin¬ 
istration.  Each  year  the  State  agency 
shall  submit  to  FNS  for  approval  a  State 
agency  Plan  of  Program  Operation  and 
Administration  for  the  following  fiscal 
year.  Approval  of  the  Plan  by  FNS  is  a 
prerequisite  to  the  payment  of  funds  to 
the  State  agency  for  operation  imder  the 
Program.  Guidance  for  the  preparation 
of  the  Plan  shall  be  provided  by  FNS. 
The  Plan  and  all  amendments  thereto 
shall  be  signed  by  the  Chief  Health  Offi¬ 
cer  of  the  State  agency  (or  his  equiva¬ 
lent)  .  The  Plan  shall  provide  the  fol¬ 
lowing: 

(1)  The  names  and  addresses  of  the 
local  agencies  which  are  currently  oper¬ 
ating  or  are  expected  to  operate  during 
the  fiscal  year,  the  area  or  population 
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served  by  each  local  agency,  and  the 
number  of  clinics  of  each  local  agency. 

(2)  A  map  Indicating  the  areas  and 
populations  which  will  be  served  under 
the  Program. 

(3)  A  copy  of  the  form  to  be  used  for 
the  agreement  between  the  State  agency 
and  local  agencies. 

(4)  A  current  Affirmative  Action  Plan 
which  Is  in  accordance  with  the  require¬ 
ments  of  §  246.4(d). 

(5)  An  estimate  of  recipient  particlpa- 
tlcm  for  the  next  fiscal  year  by  category 
of  women.  Infants,  and  children. 

(6)  A  description  of  the  financial 
management  syst^,  including  a  de¬ 
tailed  breakdown  of  the  proposed  ex¬ 
penditure  among  the  cost  categories  of 
operational  and  administrative  costs  and 
food  costs. 

(7)  A  descrlpticm  of  the  methods  used 
to  determine  nutritional  risk  which  shall 
Include: 

(i)  For  determinations  of  Inadequate 
Income,  a  description  of  the  Income 
standards  prescribed  or  approved  by  the 
State  agency  for  use  by  local  agencies. 
Such  description  shall  include  the  pro¬ 
cedures  used  to  determine  Income  eligi¬ 
bility  under  those  standards. 

(ii)  For  determlnatioDs  of  nutrltkmal 
need,  a  list  the  specific  nutritional 
need  criteria  which  cites  conditions  and 
indices  to  be  used  to  determine  a  per- 
scm’s  nutritional  need.  These  criteria 
shall  be  listed  under  each  of  the  six 
levels  of  the  priority  system  outlined  In 
S  246.7(b)  (2)  (ii) .  The  State  agency  may 
set  fmther  priorities  within  each  nutri¬ 
tional  need  priority  category,  according 
to  degree  of  nutritional  risk  or  age  of  re¬ 
cipient.  These  priorities  shall  be  listed  in 
the  Plan.  If  the  State  agency  has  no  uni¬ 
form  list  for  use  in  all  local  agencies,  it 
must  provide  in  the  Plan  a  description 
of  the  State  agency  criteria  used  to  ap¬ 
prove  local  agency  nutritional  need  cri¬ 
teria. 

(8)  A  plan  for  the  provision  of  nutri¬ 
tion  education  services  for  the  fiscal 
year.  Including  the  procedures  which 
shall  be  used  to  meet  the  special  nutri¬ 
tion  education  needs  of  migrants  and 
Indians.  The  nutrition  education  por¬ 
tion  of  the  Plan  shall  Include: 

(i)  Measiuable  objectives  consistent 
with  the  Program  nutrition  education 
goals; 

(ii)  A  means  of  implementing  each 
objective; 

(iii)  An  evaluation  component  for 
each  objective  which  Includes  a  system¬ 
atic  procedure  for  recipient  input;  and 

(iv)  The  results  of  the  evaluations  of 
the  objectives  for  the  prior  fiscal  year. 

(9)  A  description,  in  detail,  of  the  type 
of  food  delivery  system  to  be  used  which 
complies  with  §  246.10,  and  where  food 
instruments  are  used,  a  sample  or  fac¬ 
simile  of  the  food  instrument. 

(10)  A  plan  for  the  detection  of  dual 
participation  within  the  jurisdiction  of 
the  State  agency. 

(IDA  description  of  the  State  agency 
monitoring  procedures  which  comply 
with  the  requirements  of  §  246.20,  includ¬ 
ing  the  number  of  reviews  of  local  agen¬ 
cies  performed  in  the  last  four  quarters 
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and  the  number  planned  for  the  up¬ 
coming  fiscal  year. 

(12)  A  desociptlon  of  the  State  agency 
audit  program  procedures  which  c(»nply 
with  the  requirements  of  S  246.21,  includ¬ 
ing  the  number  of  audits  performed  of 
local  agencies  in  the  last  four  quarters, 
the  number  of  local  agencies  audited  in 
the  last  four  quarters,  and  the  number  of 
audits  planned  and  n;unber  of  local 
agencies  to  be  audited  in  the  upccmiing 
fiscal  year. 

(13)  A  description  of  the  procedmes 
used  to  comply  with  the  requirements  of 
title  VI  of  ^e  Civil  Rights  Act  of  1964, 
mcluding  racial  and  ethnic  participation 
data  collection,  public  notification  pro¬ 
cedures  and  the  annual  civil  rights  com¬ 
pliance  review  process. 

(14)  A  description  of  the  resources  and 
staff  available  to  perform  State  agency 
responsibilities  and  to  assist  local  agen¬ 
cies  in  Program  operations,  sudi  as  any 
necessary  supervision,  reviews,  training 
and  guidance. 

(b)  Amendments.  At  any  time,  the 
State  Etgency  may  amend  the  Plan  of  Pro¬ 
gram  Operation  and  Administration  to 
accommodate  any  changes  Or  budget  in¬ 
creases  requested.  The  State  agency  shall 
submit  such  amendments  to  FNS  for  ap¬ 
proval. 

(c)  Submission  of  Flan  to  the  Gov¬ 
ernor.  All  State  agencies,  except  Indian 
State  agencies,  shall  submit  their  Plan 
of  Program  Operation  and  Administra¬ 
tion  annually  to  the  Governor  or  his 
delegated  authority  for  comment  as  re¬ 
quired  by  Circular  A-95  (38  PR  32874), 
l^ued  by  the  Office  of  Management  and 
Budget,  September  13,  1973.  A  perlcxl  of 
45  days  from  the  date  the  Governor 
receives  the  Plan  of  Program  Gperation 
and  Administration  shall  be  afforded  for 
such  c<»nments  prior  to  submission  to 
FNS.  The  comments  shall  be  submitted 
in  the  Plan  of  Program  Operation  and 
Administration.  If  the  Governor  makes 
no  comment,  a  statement  to  that  effect 
shall  be  attached  to  the  Plan  of  Pro¬ 
gram  Operation  and  Administration. 
Amendments  to  the  Plan  of  Program 
Operation  and  Administration  need  not 
be  submitted  to  the  Governor  unless 
there  is  a-signlficant  change.  Although 
not  required,  Indian  State  agencies  are 
encouraged  to  consult  area -wide  Federal 
planning  offices  in  the  development  of 
their  Plan  of  Program  Operation  and 
Administration. 

(d)  State  agency  notification.  FNS 
shall  notify  the  State  agency  in  writing 
of  the  status  of  its  Plan  of  Program  Op¬ 
eration  and  Administration  within  30 
days  of  the  submission  of  a  completed 
Plan. 

(e)  Retention  of  copy.  A  copy  of  the 
approved  Plan  of  Program  Operation  and 
Administration  shall  be  kept  on  file  at 
the  State  agency  for  public  inspection. 

§  246.6  .Agrernients  M'itli  local  agencies. 

(a)  The  State  agency  shall  enter  into 
a  signed  written  agreement  with  each 
local  agency  which  sets  forth  the  local 
agency’s  responsibilities  under  the  Pro¬ 
gram  as  prescribed  in  this  part.  Copies 
of  the  agreement  shall  be  kept  on  file 
at  both  the  State  and  local  agency  for 
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purposes  of  review  and  audit  in  accord¬ 
ance  with  Si  246.20  and  246.21. 

(b)  Each  Indian  State  agency  shall 
assure  that  all  local  agencies  imder  its 
Jiulsdiction  serve  primarily  Indian 
populations. 

(c)  The  agreement  between  the  State 
agency  and  each  local  agency  shall  in¬ 
clude  provisions  assuring  that  local  agen¬ 
cies  shall : 

(1)  Comply  with  aH  the  fiscal  and 
operational  requirements  prescribed  by 
the  State  agency  pursuant  to  this  part 
and  PT^S  guidelines  and  instructions; 

(2)  Have  the  competent  professional 
authority  and  the  facilities  and  equip¬ 
ment  necessary  to  perform  the  certifica¬ 
tion  procedures; 

(3)  Make  available  appropriate  health 
services  to  recipients; 

(4)  Implement  a  food  delivery  system 
prescribed  by  the  State  agency  pursuant 
to  §  246.10  and  approved  by  FNS; 

(5)  Provide  on  a  timely  basis  to  the 
State  agency  aU  required  information 
regarding  fiscal  and  program  adminis¬ 
tration  in  accordance  with  this  part; 

(6)  Maintain  ccxnplete,  accurate,  doc¬ 
umented  and  emrent  accounting  of  all 
Program  funds  received  and  expended; 
and 

(7)  Maintain  on  file  and  have  availa¬ 
ble  for  review  and  audit  all  criteria  used 
for  certificatiem.  Including  residence  in¬ 
formation,  Income  standards  or  other 
standards  used  to  determine  eligibility 
for  free  or  reduced  cost  health  care  and 
a  Ust  of  the  specific  criteria  used  to  de¬ 
termine  nutritional  need. 

§  246.7  Certification  of  persons. 

(a)  State  agency  responsibilities.  In 
determining  the  eligibility  of  persons  for 
supplemental  foods,  the  State  agency 
shall  perform  the  following  responsibili¬ 
ties; 

(1)  The  State  agency  shall  provide 
guidance  to  local  agencies  regarding 
eligibility  requirements  and  certification 
procedures  in  accordance  with  this  sec¬ 
tion. 

(2)  The  State  agency  shall  provide  or 
approve  standards  used  by  local  agencies 
to  determine  inadequate  income. 

(3)  The  State  agency  shall  maintain 
a  file  of  all  econMnic  standards  author¬ 
ized  for  use  in  determining  eligibility  for 
the  Program,  and  information  support¬ 
ing  approval  of  the  standards,  for  the 
pvurpose  of  review  and  audit  by  the  De- 
I>artment  as  set  forth  in  §§  24620  and 
246.21. 

(4)  The  State  agency  shall  provide  lo¬ 
cal  agencies  with  a  list  of  specific  cri¬ 
teria  for  use  in  determining  nutritional 
need  which  is  in  accordance  with  the  pri¬ 
orities  listed  in  paragraph  (b)  (2)  (ii)  of 
this  section,  or  approve  such  a  list  which 
is  used  by  local  agencies.  Such  list  or  fists 
shall  be  on  file  at  the  State  agency. 

(5)  The  State  agency  shall  provide 
local  agencies  with  a  certification  form 
meeting  the  requirranents  of  paragraph 
(e)  of  this  section,  or  approve  such  forms 
which  are  used  by  local  agencies. 

(b)  Certification  of  persons.  To  be  cer¬ 
tified  as  tiiglble  to  receive  the  supple¬ 
mental  foods  under  the  Program,  In¬ 
fants,  children  and  pregnant,  post- 
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{>ai*tum  and  breastfeeding  women  shall 
meet  the  following  reqnirMnents: 

(1)  Residence.  They  shall  be  residents 
of  areas  or  members  of  populatiMis 
served  by  the  local  agency.  If  the  person 
is  a  member  of  a  population  and  resides 
outside  the  local  agency's  service  area, 
this  information  shall  be  noted  in  the 
l>erson’s  certificatiwi  file. 

(2)  Nutritional  risk.  Tliey  shall  be  at 
nutritional  risk  iSecause  of  both  inade¬ 
quate  income  and  nutritional  need. 

(i)  Inadequate  income.  Recipients 
shall  meet  an  income  standard  provided 
or  approved  by  the  State  agency.  If  none 
are  so  provided  or  approved,  they  shall 
be  eligible  for  health  care  free  or  at  less 
than  the  full  charge  customarily  made 
for  health  services  by  the  local  agency. 

(U)  Nutritional  need.  A  competent 
professional  authority  on  the  staff  of  the 
local  agency  shall  determine  if  a  person 
is  in  nutritional  need  through  a  medical 
or  nutritional  assessment.  This  determi¬ 
nation  may  be  based  on  data  submitted 
by  another  competent  professional  au¬ 
thority.  The  person’s  height  or  length 
and  weight  shall  be  measured,  and  a 
hemoglobin  or  hematocrit  test  shall  be 
performed  if  the  necessary  equiixnent 
for  such  tests  is  available.  However,  such 
hemoglobin  or  hematocrit  tests  are  not 
required  for  infants  under  six  months  of 
age.  The  competent  professional  au¬ 
thority  shall  assure  that  those  persons  in 
greatest  nutritional  need  are  placed  tn 
the  Program  first.  In  determining  a  per¬ 
son’s  need  for  particlpaticm  in  the  Pro¬ 
gram,  the  following  priorities  shall  be 
applied  when  vacancies  occur  after  a  lo¬ 
cal  agency  has  reached  its  maximum 
participation  level: 

(A)  Priority  I.  Pi*egnant  women, 
breastfeeding  women  and  infants  in  nu¬ 
tritional  need  as  demonstrated  by  hema¬ 
tological  or  anthropometric  measure¬ 
ments,  or  other  dociimented  medical 
conditions  which  demonstrate  the  per¬ 
son’s  need  for  supplemental  foods. 

(B)  Priority  II.  Infants  (up  to  6 
months  of  age)  of  WIC  recipients  w'ho 
participated  diuring  pregnancy,  except 
for  infants  who  qualify  for  Priority  I. 

(C)  Priority  III.  Children  in  nutri¬ 
tional  need  as  demonstrated  by  hemato¬ 
logical  or  anthropometric  measurements 
or  other  documented  medical  conditions 
which  demonstrate  the  child’s  need  for 
supplemental  foods. 

(D)  Priority  IV.  Pregnant  women, 
breastfeeding  women,  and  infants  in  nu¬ 
tritional  need  because  of  an  inadequate 
dietary  pattern,  as  dociunented  by  a  per¬ 
son  qualified  in  such  assessments. 

(E)  Priority  V.  Children  in  nutritional 
need  because  of  an  Inadequate  dietary 
pattern,  as  documented  by  a  person 
qualified  in  such  assessments. 

(F)  Priority  VI.  Postpartum  women 
in  nutritional  need. 

(c)  Regression  in  nutritional  status. 
Recipients  may  remain  in  the  Program 
as  long  as  they  are  eligible  according  to 
economic  and  residential  criteria  and 
there  is  a  possibility  of  regression  in  nu¬ 
tritional  status  without  the  supplemen¬ 
tal  foods.  However,  the  competent  pro¬ 
fessional  authority  determining  nutri¬ 
tional  need  may  remove  a  recipient  from 


the  Program  at  a  oertlflcatioa  visit  if 
that  person,  in  the  competent  profes¬ 
sional’s  judgments  is  no  longer  bdieved 
to  be  in  nutrlticxial  need,  or  if  there  are 
potential  recipients  waiting  who.  accord¬ 
ing  to  the  priority  system,  are  in  greater 
nutritional  need. 

(d)  Schedule  of  certification.  Hie  local 
agency  shall  certify  persons  at  the  time 
of  their  entrance  into  the  Program,  and 
at  6  month  intervals  thereafter,  except 
that  pregnant  women  shall  be  certified 
for  the  duration  of  their  pregnancy  and 
for  6  weeks  postpartum.  'N^en  there  are 
fimds  available  to  serve  a  person,  the 
local  agency  shall  certify  the  person,  or 
notify  the  person  of  his  ineligibility  for 
the  Program,  within  20  days  of  the  per¬ 
son’s  first  visit  to  the  local  agency  to 
apply  for  participation  in  the  Program. 
During  the  first  visit  the  person’s  name, 
address  and  date  shall  be  recorded  on  a 
certification  form  which  shall  be  com¬ 
pleted  at  the  time  of  certification.  A  per¬ 
son  who  is  determined  eligible  shall  re¬ 
ceive  supplemental  foods  or  food  instru¬ 
ments  within  10  days  of  notification  of 
his  eligibility. 

(e)  Certification  forms.  All  certifica¬ 
tion  data  for  each  person  ^aU  be  re¬ 
corded  on  a  form  (or  forms)  which  are 
provided  by  or  approved  by  the  State 
agency.  The  information  on  the  form 
shall  include  the  following; 

(1)  ’The  person’s  name  and  address. 

(2)  Date  of  initial  visit  to  apply  for 
participation. 

(3)  ’The  criteria  used  to  determine  the 
person’s  economic  eligibility  for  the 
Program. 

(4)  ’The  date  of  the  certification. 

(5)  The  person’s  height  mr  length, 
weight  and,  if  taken,  hemoglobin  and 
hematocrit  test  results. 

(6)  ’The  person’s  specific  nutritional 
need  which  qualifies  him  for  the  supple¬ 
mental  foods. 

(7)  ’The  signature  and  title  of  the  ad¬ 
ministrative  personnel  collecting  the 
residence  and  income  data,  and  the  sig- 
natiu-e  and  title  of  the  competent  profes¬ 
sional  authority  making  the  nutritional 
need  determination. 

(8)  A  statement  saying,  “’This  certifi¬ 
cation  form  is  being  made  in  connection 
with  the  receipt  of  Federal  funds.  Pro¬ 
gram  officials  may  verify  information  on 
this  form.  Deliberate  misrepresentation 
may  subject  you  to  prosecution  under 
applicable  State  and  Federal  statutes.” 

(9)  After  the  person  has  been  advised 
of  his  rights  and  obligations  as  set  forth 
in  paragraph  (f)  of  this  section,  the  per¬ 
son  or  his  parent  or  guardian  shall  read 
or  be  read  the  following  statement  and 
shall  undersign  on  the  form: 

I  have  been  advised  of  my  rights  and  obli¬ 
gations  under  the  Program.  I  certify  that  the 
Information  I  have  provided  for  my  eligibility 
determination  is  correct,  to  the  best  of  my 
knowledge. 

(f)  Recipient  rights  and  obligations. 
’The  following  sentences  shall  be  read  by, 
or  read  to,  the  person  or  his  parent  or 
guardian  at  the  time  of  certification. 
Where  a  significant  proportion  of  the 
area  served  by  a  local  agency  is  composed 
of  non-English  or  limited  English  speak¬ 
ing  persons  who  speak  the  same  language. 


the  sentences  shall  be  stated  to  such  per¬ 
sons  in  a  language  they  understand. 

(1)  Standards  for  participation  in  the 
Program  are  the  same  for  everyone  re¬ 
gardless  of  race,  color,  creed,  national 
origin,  political  beliefs,  or  sex. 

(2)  You  have  the  opportimity  to  ap¬ 
peal  any  decision  made  by  the  local 
agency  regarding  your  eligibility  for  the 
Program. 

(3)  This  local  agency  will  make  health 
services  available  to  all  recipients  who 
participate  in  the  Program.  You  are  en¬ 
couraged  to- participate  in  these  health 
services. 

(g)  Retention  of  certification  data. 
For  each  person,  all  pertinent  certifica¬ 
tion  data,  including  the  person’s  certifi¬ 
cation  forms,  shall  be  kept  on  file.  Such 
files  shall  be  maintained  for  Federal  or 
State  audit  or  review  for  a  period  of 
three  years  following  the  date  of  sub¬ 
mission  of  the  final  expenditure  report 
for  the  period  for  which  the  records  per¬ 
tain.  The  provisions  cf  §  246.16(c)  (2) 
shall  be  applicable  to  such  files,  includ¬ 
ing  the  longer  retention  period  which 
may  be  required  by  FNS  imder  certain 
circumstances. 

(h)  Notice  of  recipient  ineligibility  or 
expiration  of  eligibility.  The  following 
xesponsibilities  shall  be  performed  by  the 
State  or  local  agency: 

(DA  person  foimd  ineligible  for  the 
Program  during  a  certificatioi,  visit  shall 
be  advised  in  writing  of  his  ineligibility, 
the  reasons  for  his  ineligibility  and  his 
right  to  a  fair  hearing. 

(2)  A  person  found  Ineligible  for  the 
Program  at  any  time  after  his  certifica¬ 
tion  shall  be  advised,  in  writing.  15  days 
before  terminatlm  of  his  eUgibility,  of 
the  reasons  for  his  ineligibility  and  his 
right  to  a  fair  hearing. 

(3)  Each  recipient  shall  be  notified 
shortly  before  the  expiration  of  his  cer¬ 
tification  period  that  his  eligibility  for 
the  Program  is  about  to  expire. 

(i)  Certification  of  migrant  farm¬ 
worker  recipients  and  dependents.  The 
State  agency  may  allow  the  local  agen¬ 
cies  under  its  jurlsdictiim  to  accept 
verification  of  certification  from  migrant 
farmworker  recipients,  or  their  depend¬ 
ents.  who  have  been  participating  in  the 
Program  in  another  local  agency  within 
or  outside  of  the  jurisdiction  of  the  State 
agency.  The  verlficatiim  of  certificatlim 
is  valid  until  the  certification  period  ex¬ 
pires.  ’The  verification  of  certification 
shsdl  include  the  date  certification  was 
performed,  the  nutritional  need  criteria 
of  the  recipient,  the  name  of  the  recip¬ 
ient,  the  date  the  certification  period 
expires,  and  the  signature  of  the  local 
agency  official. 

§  246.8  Supplemental  foods. 

(a)  General.  ’This  section  prescribes 
the  requirements  for  providing  supple¬ 
mental  foods  to  recipients. 

(b)  State  agency  responsibilities. 
State  agencies  shall: 

(1)  Identify  foods  which  are  accept¬ 
able  for  use  imder  the  Program  in  ac¬ 
cordance  with  the  requirements  of  this 
section  and  provide  a  list  of  acceptable 
foods  and  maximum  monthly  quantities 
to  local  agencies.  State  auditors  and  De¬ 
partment  auditors;  Mid 
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(2)  Ensure  that  local  agencies  are  able 
to  make  available  at  least  (me  food  from 
each  group  In  each  food  package  listed 
In  paragraph  (d)  of  this  section.  How> 
ever,  this  does  not  mean  that  the  l(x»d 
agency  must  provide  each  recipient  with 
a  fo(xl  from  each  food  group. 

(c)  Local  agency  responsibilities.  The 
State  agency  shall  ensure  that  the  local 
agencies: 

(1)  Make  available  to  recipients  the 
supplemental  foods,  as  authorized  In 
paragraph  (d)  of  this  section;  and 

(2)  Designate  a  competent  profes¬ 
sional  authority  to  prescribe  supplemen¬ 
tal  f(xxls  In  quantities  necessary  to  sat¬ 
isfy  the  Individual  nutritional  needs  of 
each  recipient,  taking  into  consideration, 
at  each  certification,  the  recipient’s  age 
and  dietary  needs.  In  the  case  of  breast¬ 
feeding  infants,  consideration  shall  be 
given  as  to  whether  the  mother’s  breast 
milk  alone  is  sufficient  for  the  infant’s 
dietary  needs.  The  amount  of  supple¬ 
mental  focxls  shall  not  exceed  the  maxi¬ 
mum  quantities  specified  in  this  section. 

(d)  Food  packages.  ’There  are  three 
f(xxl  packages  available  under  the  Pro¬ 
gram  which  may  be  provided  to  recipi¬ 
ents.  Ihe  authorized  supplemental  fo<}ds 
shall  be  prescribed  fnnn  food  packages 
according  to  the  category  and  nutri¬ 
tional  need  of  recipient.  The  f(X}d  pack¬ 
ages  are  as  follows: 

Note. — The  metric  units  given  are  mathe¬ 
matical  conversions.  If  packaging  practices 
change,  the  authorized  food  quantities  will 
be  revised  accordingly: 

(I)  Food  Ptickage  J — Infants,  (i)  Iron- 
fortifled  formula  Intended  for  use  by  in¬ 
fants,  which  is  a  complete  formula  not  re¬ 
quiring  the  addition  of  any  ingredients 
other  than  water  prior  to  being  served  in  a 
liquid  state,  and  which  contains  at  least  10 
mUligrams  of  iron  per  liter  of  formula  at 
standard  dilution  which  supplies  67  kilo¬ 
calories  per  100  milliliters,  i.e.,  approxi¬ 
mately  20  kilocalories  per  fluid  ounce  of 
formula  at  standard  dilution.  Concentrated 
liquid  or  powdered  formula  shall  be  pro¬ 
vided,  except  that  ready-to-feed  formula  may 
be  authorized  when  the  competent  profes¬ 
sional  authority  determines  and  documents 
that  there  Is  an  unsanitary  or  restricted 
water  supply,  that  there  is  poor  refrigeration 
or  that  the  person  who  is  caring  for  an  in¬ 
fant  may  have  difficulty  in  correctly 
dUuting  concentrated  Uquld  or  powdered 
formula. 

Substitutes.  The  following  types  of  milk 
may  be  substituted  for  all  or  part  of  the 
Iron-fortifled  formula  for  any  infant  begin¬ 
ning  at  six  months  of  age:  Pasteurized  whole 
fluid  milk  which  contains  400  International 
Xmits  of  Titamln  D  per  quart  (.946  liters); 
or  evaporated  milk  which  contains  400  In¬ 
ternational  Units  of  vitamin  D  per  reconsti¬ 
tuted  quart  (.946  liters),  or,  in  Puerto  Rico, 
the  Virgin  Islands,  Alaska,  Guam,  Hawaii, 
and  the  Trust  Territory  of  the  Pacific  Islands 
only,  dry  whole  milk  which  contains  400 
International  Units  of  vitamin  D  per  recon¬ 
stituted  quart  (.946  liters).  However,  the  re¬ 
cipient’s  parent  or  guardian  shall  be  informed 
that  the  substitution  will  result  in  a  reduc¬ 
tion  of  the  iron  content  in  the  infant  food 
package. 

(II)  Infant  cereal  which  contains  a  mini¬ 
mum  of  46  milligrams  of  iron  per  100  grams 
of  dry  cereal. 

(III)  Single  strength  fruit  juice  which 
contains  a  minimum  of  30  milligrams  of 
vitamin  C  per  100  milliliters;  or  concentrated 
fruit  juice  which  contains  a  minimum  of  30 
milligrams  of  vitamin  O  per  100  milliliters  of 
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reconstituted  Juice;  or  Infant  Juice  which  contains  a  minimum  of  30  milligrams  of  vitamin 
O  per  100  milliliters. 

(It)  The  maximum  quantity  of  supplemental  foods  authorized  per  month  is  as  follows: 


Food 

Iron  fortified  infant  formula: 

Concentrated  liquid  formula. 
Powdered  formula _ 

Ready-to-feed  liquid  for¬ 
mula. 

Whole  fluid  milk . . 


Evaporated  milk 


Whole  dry  milk 


Infant  cereal _ 

Juices: 

Single  strength  juices... 
Frozen,  concentrated 
juices. 

Infant  juice _ 


Quantity 

403  fluid  oz.  (11.919  1). 

May  be  substituted  at  the  rate  of  8  lb  (3.6  kg)/403  fluid 
oz.  (11.919  1)  of  concentrated  liquid  formula. 

May  be  substituted  at  the  rate  of  26  fluid  oz.  (.767  1)/ 
13  fluid  oz.  (.384  1)  of  concentrated  liquid  fcn-mula. 

May  be  substituted  for  formula  beginning  at  age  6  mo. 
at  the  rate  of  l  qt.  (.946  1)  of  whole  fluid  milk  per 
13  fluid  oz.  (.394  1)  of  concentrated  liquid  formula. 

May  be  substituted  for  milk  beginning  at  age  6  mo.  at 
the  rate  of  13  fluid  oz.  (.384  1)  per  13  fluid  oz.  (.384  1) 
of  concentrated  liquid  formula. 

In  Puerto  Rico,  the  Virgin  Islands,  Alaska,  Gviam, 
Hawaii,  and  the  Trust  Territory  of  the  Pacific  Islands 
only,  may  be  substituted  for  formula  beginning  at  age 
6  mo.  at  the  rate  of  1  lb.  (.45  kg.)/39  fluid  oz.  (1.15  1) 
of  concentrated  liquid  formula. 

24  oz.,  dry  (680.39  g) . 

92  fluid  oz.  (2.721 1). 

May  be  substituted  as  long  as  the  reconstituted  volume 
is  no  greater  than  the  amount  authorized  for  single 
strength  juices. 

May  be  substituted  at  the  rate  of  63  fluid  oz.  (1.863  1)/ 
92  fluid  oz.  (2.721  1)  of  single  strength  juice. 


(2)  Food  Package  U  Children  and  pregnant,  postpartum  or  breastfeeding  women.  (1) 
Pasteurized  whole  fluid  milk  which  Is  flavored  or  unflavored  and  which  contains  400  Inter¬ 
national  Units  of  vitamin  D  per  quart  (.946  liters);  or  evaporated  milk  which  contains 
400  International  Units  of  vitamin  D  per  reconstituted  quart  (.946  liters);  or  pasteiu-lzed 
skim  or  lowfat  fluid  milk  which  is  flavored  or  unflavored  and  which  contains  400  Inter¬ 
national  Units  of  vitamin  D  and  at  least  1500  International  Units  of  vitamin  A  per  fluid 
quart  (.946  liters)  or  the  minimum  amount  required  by  the  Food  and  Drug  Administra¬ 
tion,  whichever  is  greater;  or  nonfat  dry  milk  which  contains  400  International  Units  of 
vitamin  D  and  at  least  2000  International  Units  of  vitamin  A  per  reconstituted  quart 
(.946  liters);  or  pasteurized  cultured  buttermilk  which  contains  400  International  Units 
of  vitamin  D  and  at  least  1500  International  Units  of  vitamin  A  i)er  fluid  quart  (.946  liters); 
or  in  Puerto  Rico,  the  Virgin  islands,  Alaska,  Guam,  Hawaii  and  the  Trust  Territory  of  the 
Pacific  Islands  only,  dry  whole  milk  which  contains  400  International  Units  of  vitamin  D 
per  reconstituted  quart  (.946  liters);  or  domestic  cheese  (pasteurized  process  American, 
Monterey  Jack,  CX>lby,  natural  Cheddar  or  Swiss) . 

(ii)  Cereal  (hot  or  cold)  which  contains  a  minimum  of  ^  milligrams  of  iron  per  100  grams 
of  dry  cereal. 

(ill)  Single  strength  fruit  juice  or  vegetable  juice,  or  both,  which  contains  a  minimum  of 
30  milligrams  of  vitamin  C  per  100  milliliters;  or  concentrated  fruit  or  vegetable  juice,  or 
both,  which  contains  a  minimum  of  30  mUllgrams  of  vitamin  C  per  100  milliliters  of  recon¬ 
stituted  juice. 

(Iv)  Eggs,  or  dried  egg  mix. 

(v)  The  maximum  quantity  of  supplemental  foods  authorized  per  month  Is  as  follows: 


Food  Quantity 

Whole  Quid  milk . .  28  qt.  (26.4881). 

Evaporated  milk _  May  be  substituted  for  whole  fluid  milk  at  the  rate  of 

18  fluid  ounces  (.384  1)  per  quart  (.946  1)  of  whole 
'  fluid  milk. 

Skim  or  lowfat  milk _  May  bo  substituted  for  whole  fluid  milk  on  a  quart-for- 

quart  (.9461)  basis. 

Nonfat  dry  milk _  May  be  substituted  for  whole  fluid  milk  at  the  rate  of 

1  pound  (.45  kg)  per  5  qt  (4.73  1)  of  whole  fluid  milk. 

Cultured  buttermilk _  May  be  substituted  for  whole  fluid  milk  on  a  quart- 

for-quart  (.946 1)  basis. 

Whole  dry  milk . .  In  Puerto  Rico,  the  Virgin  Islands,  Alaska,  Guam, 

Hawaii,  and  the  Trust  Territory  of  the  Pacific  IMands 
only,  may  be  substituted  for  whole  fluid  milk  at  the 
rate  of  1  Ib  (.45  kg)  per  3  qt  (2.838  1)  of  whole  fluid 
_  milk. 

Cheese  _  May  be  substituted  for  whole  fluid  milk  at  the  rate  of 

1  lb.  (.46  kg)  per  3  qt.  (2.838  1)  of  whole  fluid  milk. 

Eggs  . .  2%  doz. 

Dried  egg  mix _  May  be  sub^ituted  at  the  rate  of  2  lbs  (.9  kg)  egg  mix 

per  2)^  doz.  fresh  eggs. 

Cereals  (hot  or  cold) _  36  oz.,  dry  (1,020  g.). 

Juloea: 

Single  strength  juices _  276  fluid  ounces  (8.142 1) . 

Frozen,  concentrated _  May  be  substituted  as  long  as  the  reconstituted  volume 

juices  Is  no  greater  than  the  amount  autiiorlzed  tor  single 

strength  juices. 
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(3)  Food  Package  III—ChUdreH  with  spe¬ 
cial  dietary  needs.  Cblldren  with  special 
dietary  needs  may  receive  the  following 
supplemental  foods  If  the  physician  deter¬ 
mines  and  documents  that  such  a  Child’s 
condition  precludes  the  use  erf  the  supple¬ 
mental  foods  specified  in  paragraph  (d)  (2) 
of  this  section. 

(1)  Iron-fortified  Infant  formula  which  is 
a  complete  formula  not  requiring  the  addi¬ 
tion  of  any  ingredients  other  than  water 
prior  to  being  served  in  a  liquid  state  and 
which  contains  at  least  10  milligrams  of 
iron  per  lltw  at  standard  dilution  which 
supplies  67  kilocalories  per  100  mlUillters, 
l.e.,  approximately  20  kilocalories  per  fluid 
ounce  of  formula  at  standard  dilution.  Con¬ 
centrated  liquid  or  powdered  formula  shall 
be  provided  except  that  ready-to-feed  liquid 
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formTila  may  be  avthorlsed  when  the  com¬ 
petent  professional  authority  determines  and 
documents  that  there  la  an  unsanitary  or 
restricted  wato^  supply,  that  there  la  poor 
refrlgeraUoa  or  that  tha  person  caring  for 
a  child  may  have  dlfllculty  In  correctly  di 
luting  concentrated  liquid  or  powdered  for¬ 
mula. 

(11)  Cereal  (hot  or  cold)  which  contains 
a  minimum  at  28  milligrams  of  Iron  per 
100  grains  erf  dry  cereal. 

(ill)  Single  strength  fruit  Juice  or  vegeta¬ 
ble  Juice,  or  both,  which  contains  a  mini¬ 
mum  of  30  milligrams  of  vitamin  C  per  100 
milliliters;  or  concentrated  fruit  or  vege¬ 
table  Juice,  or  both,  which  contains  a  mini¬ 
mum  of  30  milligrams  <rf  vitamin  C  per 
100  milliliters  of  reconstituted  Juice. 


(Iv)  The  maximum  quantity  of  supplemental  foods  authorized  per  month  Is  as  follows: 


Foods 

Iron-fortified  infant  formula: 
Concentrated  liquid  formula — 
Powdered  formula - 

Ready-to-feed  Uqtild  fc»mula. 


Cereals  (hot  or  cold) - 

Juices: 

Frozen  concentrated  Juices - 

Single  strength  Juices - 


Quantities 

403  fluid  ounces  (11.919 1). 

May  be  substituted  at  a  rate  of  8  lb.  (3.6  kg.)  per  40S 
fluid  ounces  (11.919  I)  concentrated  liquid  formula. 

May  be  substituted  at  a  rate  <rf  28  fluid  ounces  (.787  1) 
per  13  fluid  otmees  (.384  1)  <rf  concentrated  liquid 
formula. 

36  oimces,  dry  (1020  grams) . 

138  fluid  ounces  (4.082 1) . 

May  be  substituted  as  long  as  the  reconstituted  volume 
is  no  greater  than  the  amount  authorized  for  single 
strength  Juice. 


§  246.9  Nutrition  education. 

(a)  General.  Nutrition  educatlcm  shall 
be  thoroughly  Integrated  Into  Program 
operations.  Nutrition  education  shall  be 
designed  to  be  easily  understood  by  Indi¬ 
vidual  recipients  and  shall  bear  a  practi¬ 
cal  relationship  to  their  nutritional  needs 
and  household  situations. 

(b)  Goals.  Nutrition  education  shall 
be  based  on  the  following  two  broad 
goals: 

(1)  To  emphasize  the  relationship  of 
proper  nutrition  to  the  total  concept  ot 
good  health,  with  special  emphasis  (m 
the  nutritional  needs  of  pregnant,  i>ost- 
partum,  and  breastfeeding  women,  in¬ 
fants  and  children  under  five  years  of 
age;  and 

(2)  To  assist  the  Individual  at  nutri¬ 
tional  risk  in  obtaining  a  positive  change 
in  food  habits,  resulting  in  improved  nu¬ 
tritional  status  and  in  the  prevention  of 
nutrition-related  problems  through  max¬ 
imum  use  of  the  supplemental  and  other 
nutritious  foods.  This  use  is  to  be  within 
the  context  of  ethnic,  cultural  and  geo¬ 
graphic  preferences  and  with  considera¬ 
tion  given  to  environmental  limitations. 

(c)  State  agency  responsibilities.  The 
following  are  the  State  agency  responsi¬ 
bilities  for  nutrition  education; 

(1)  When  developing  nutrition  educa¬ 
tion  services  for  the  Program,  the  State 
agency  shall  take  into  consideration  lo¬ 
cal  agency  plans  and  needs,  and  shall 
coordinate  planning  and  implementation 
of  Program  nutrition  education  activi¬ 
ties  with  those  provided  by  other  sources. 

(2)  The  State  agency  shall  utilize  at 
least  one  professional  person  on  a  full¬ 
time,  part-time,  or  consulting  basis  who 
is  trained  as  a  nutritionist  (M.S.  or 
MJ*.H.)  w  dietitian  (registered  or  eligi¬ 
ble  to  take  the  reglstratlmi  examina¬ 


tion)  .  This  person  shall  have  the  resgx»- 
sibility  to  idan,  direct  and  coordinate  nu¬ 
trition  education  under  the  Pn^ram. 
Where  necessary,  this  person  shall  pro¬ 
vide  instructicmal  and  technical  assist¬ 
ance  to  local  agencies,  and  shall  also 
provide  inservlce  training  in  nutrition 
and  instruction  techniques  for  the  local 
agencies’  staff. 

(3)  The  State  agency  shall  ensure  th£it 
the  local  agency  fuUy  performs  its  re¬ 
sponsibilities  as  set  forth  in  paragraph 

(d)  of  this  section. 

(d)  Local  agency  responsibilities.  (1) 
The  local  agency  shall  make  nutrition 
education  available  to  all  adult  recipients 
and  to  parents  or  guardians  of  infant 
and  child  recipients.  Where  appropri¬ 
ate,  nutrition  education  for  child  recipi¬ 
ents  is  encouraged. 

(2)  The  local  agency  shall  direct  Pro¬ 
gram  funds  for  nutrition  education  to  the 
benefit  of  recipients  and  local  agency 
staff  members  in  accordance  with  this 
part  and  FTJS  guidelines. 

(3)  The  local  agency  shall  conduct 
nutrition  educatlcwi  in  a  manner  con¬ 
sistent  with  the  State  agency’s  nutrition 
education  portion  of  the  Plan  of  Pro¬ 
gram  Administration. 

(4)  The  local  agency  shall  include  the 
following  subject  matter  areas  in  the 
instruction  given  to  recipients: 

(i)  An  explanation  of  the  recipient’s 
nutritional  need  condition,  and  the  im¬ 
portance  of  the  supplemental  foods  be¬ 
ing  consumed  by  the  recipient  for  whom 
they  are  prescribed  rather  than  the 
whole  family; 

(ii)  Reference  to  the  special  nutri¬ 
tional  needs  of  recipients  and  ways  to 
provide  them  with  adequate  diets; 

(Ui)  An  explanation  of  the  Program  as 
a  supplemental  rather  than  a  total  food 
program; 
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(iv)  Information  on  the  use  of  Uie 
smvlemental  foods  and  on  the  nutri¬ 
tional  value  of  these  foods;  and 

(v)  An  explanation  of  the  Importance 
of  health  care. 

6  246.10  Food  delivery  systems. 

(a)  General.  This  section  sets  forth 
design  and  operational  requirem^ts  lor 
State  and  local  agency  food  delivery  sys¬ 
tems. 

(b)  Uniform  food  delivery  systems. 
The  State  agency  may  operate  up  to 
three  types  of  food  delivery  sjistems :  re¬ 
tail  purchase,  home  delivery  or  direct 
distributlim.  Within  ten  months  of  the 
effective  date  of  this  part,  each  typq  of 
food  delivery  system  shall  be  uniform 
within  the  jurisdiction  of  the  State 
agency.  When  used,  food  instruments 
shall  be  uniform  within  each  type  of  sys¬ 
tem. 

(c)  State  agency  responsibilities.  Each 
State  agency  is  re^Tonsible  for  the  fiscal 
management  of,  and  accountability  for, 
food  delivery  systems  under  its  jurisdic¬ 
tion  and  ^all  comply  with  the  following 
requirements: 

(1)  The  State  ag^icy  shall  describe 
In  the  Plan  of  Program  Operation  and 
Administrati<m  all  food  delivery  systems 
to  be  used  by  local  agencies  under  its 
jurlsdlctton.  FNS  may,  for  a  stated  cause 
and  by  written  notice,  require  revision 
of  a  proposed  or  operating  food  deUvery 
system  and  shall  allow  a  reasonable  time 
for  the  State  agency  to  effect  such  a  re- 
vlslen. 

(2)  The  State  agency  shaT  ensure  pay¬ 
ment  to  food  vendors  for  food  costs  in¬ 
curred  by  the  food  vendor  in  providing 
supplemental  foods  to  recipients.  Actual 
payment  to  food  vendors  may  be  made 
by  local  agencies. 

(3)  The  State  agency  shall  ensure  that 
all  food  vendors  participating  in  the 
Program  enter  into  written  agreements 
with  the  State  or  local  agency.  Copies  of 
these  agreements  shall  be  on  file  at  the 
State  agency.  The  agreements  shall  re¬ 
quire  the  food  vendors  to : 

(1)  Ensure  that  they  will  provide  only 
the  suppl^ental  foo^  specified  in  this 
part  when  providing  foods  under  the 
Progrr-n; 

(il)  Provide  supplemental  foods  at  the 
current  price  or  at  less  than  the  current 
price  charged  to  customers  other  than 
recipients; 

(ill)  When  food  instruments  are  used, 
submit  those  food  instruments  for  pay¬ 
ment  within  the  allowed  time  limit  and 
accept  food  instruments  from  recipients 
only  within  the  allowable  time  limit;  and 

(iv)  Comply  with  the  nondiscrimina¬ 
tion  requirements  of  Depaxtment  regula¬ 
tions  (7  CFR  Part  15) . 

(4)  The  State  agency  shall  ensure  that 
food  vendors  are  provided  guidance  con¬ 
cerning  the  authorized  supplemental 
foods  and  applicable  FNS  guidelines  and 
instructions.  This  shall  include,  but  not 
be  limited  to; 

(i)  On-site  reviews  by  State  or  local 
agency  personnel  of  those  food  vendors 
accepting  food  instrume:-ts; 

(ii)  Transmittal  of  pertinent  informa¬ 
tion  by  State  (rf  l(x»l  agencies  to  par¬ 
ticipating  food  vendors;  and 

A 
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(iii)  State  or  local  agency  training 
sessions  for  participating  food  vendors. 

(5)  The  State  agency  shall  implement 
a  system  of  management  review  to  limit 
food  vendor  and  recipient  abuses  of  the 
Program.  The  system  shall  include  the 
following: 

(i)  The  State  agency  shall  ensure  that 
food  vendors,  after  exhausting  all  rights 
outlined  in  §  246.25,  are  suspended  from 
participation  under  the  Program  for  a 
reasonable  period  of  time,  not  to  exceed 
three  years,  upon  determination  that 
they  have  committed  any  of  the  follow¬ 
ing  abuses  of  the  Program:  Providing 
cash,  imauthorlzed  foods,  or  other  items 
of  value  to  recipients  in  lieu  of  author¬ 
ized  supplanental  foods;  providing  less 
food  than  called  for  on  and  payable  with 
the  food  instrument;  and  charging  the 
Program  more  for  supplemental  foods 
than  charged  other  customers  for  the 
same  food  items.  Other  abuses  by  food 
vendors  may  be  dealt  with  at  the  discre¬ 
tion  of  the  State  agency.  Adequate  pro¬ 
cedure  for  an  appeal  from  a  suspension 
from  participation  under  the  Program 
shall  be  provided  by  the  State  agency.  A 
food  vendor’s  disqualification  from  par¬ 
ticipation  in  any  other  FNS  program 
may  be  grounds  for  suspension  from  the 
Program  without  a  hearing  procedime. 
The  food  vendor’s  privilege  of  serving 
the  Program  may  not  be  reinstated  until 
the  other  program,  with  regard  to  which 
the  food  vendor  was  originally  disquali¬ 
fied,  reinstates  the  food  vendor’s  priv¬ 
ilege. 

(ii)  The  State  agency  shall  establish 
procedures  designed  to  control  recipient 
abuse  of  the  Program.  Recipient  abuse 
Includes,  but  is  not  limited  to,  sale  of 
supplemental  foods  or  food  instruments 
to  (or  exchange  with)  other  individuals 
or  entities  and  receipt  from  food  vendors 
of  cash  or  credit  toward  purchase  of  un¬ 
authorized  food,  or  other  items  of  value 
in  lieu  of  authorized  food.  The  State 
agency  shall  establish  sanctions  for  re¬ 
cipient  abuse.  Such  sanctions  may,  at  the 
State  agency’s  discretion,  include  sus¬ 
pension  or  removal  from  the  Program. 
Warnings  may  be  given  prior  to  the  im¬ 
position  of  sanctions.  Before  a  recipient 
is  suspended  or  removed  from  the  Pro¬ 
gram  for  alleged  abuse,  that  recipient 
shall  be  given  full  opportunity  to  appeal 
a  suspension  or  removal  as  set  forth  in 
§  246.24. 

(iii)  The  provision  of  sanctions  for 
Program  abuse  to  be  imposed  on  food 
vendors  and  recipients  shall  not  be  con¬ 
strued  as  excluding  or  replacing  any 
criminal  or  civil  sanctions  or  other  rem¬ 
edies  that  may  be  applicable  imder  any 
Federal  and  State  statute  or  local  ordi¬ 
nance. 

.  (6)  The  State  agency  shall  ensure  that 
the  food  delivery  system  is  compatible 
with  the  delivery  of  health  and  nutrition 
education  services  to  the  recipients. 

(7)  The  State  agency  shall  control  the 
receipt  and  issuance  of  supplemental 
foods  and  food  Instruments. 

(8)  The  State  agency  shall  reconcile 
the  records  of  receipt,  issuance  and  re¬ 
demption  of  supplemental  foods  or  food 


instruments  In  accordance  with  S  246.11 
and  identify  and  document  the  expired, 
unredeemed  food  Instruments  and  their 
value. 

(9)  The  State  agency  shall  ensure  that 
supplemental  foods  are  not  Issued  for 
use-in  institutions,  such  as  day  care 
centers. 

(10)  The  State  agency  shall  ensure 
that  recipients  sign  upon  the  receipt  of 
supplemental  foods  or  food  instruments. 
This  requirement  shall  not  pertain  to 
systems  which  mail  food  instruments. 

(11)  The  State  agency  shall  ensure 
that  no  confiict  of  interest  exists  between 
any  local  agency  and  the  food  vendor  oPs 
vendors  within  the  local  agency’s  juris¬ 
diction. 

(12)  The  State  agency  shall  ensure 
that  all  local  agency  food  delivery  sys¬ 
tems  are  consistent  with  the  require¬ 
ments  of  this  section. 

(d)  Retail  purchase  systems.  Retail 
purchase  food  delivery  systems  are  sys¬ 
tems  in  which  recipients  obtain  supple¬ 
mental  foods  by  submitting  a  food  in¬ 
strument  to  local  retail  outlets.  All  retail 
purchase  food  delivery  systems  shall 
meet  the  following  requirements: 

(1)  Tlie  State  agency  shall  use  uni¬ 
form  food  instruments  within  its  juris¬ 
diction.  The  State  agency  is  responsible 
for  the  design  and  printing  of  the  iml- 
form  food  instruments,  and  control  oi 
the  serialization. 

(2)  The  State  agency  shall  develop 
guidelines  for  the  mailing  of  food  instru¬ 
ments  to  recipients.  Food  instruments 
may  be  mailed  to  recipients  on  a  local 
agency-wide  basis  only  if  approved  by 
the  State  agency.  In  making  its  deter¬ 
mination  regarding  the  mailing  of  food 
instruments  by  a  local  agency,  the  State 
agency  shall  consider  participation  and 
hardships  which  may  ^  encountered  by 
the  target  population  of  the  local  agency 
if  food  instruments  are  not  mailed.  The 
State  agency  shall  approve  a  local 
agency’s  request  for  the  mailing  of  food 
instruments  if  accountability  is  ensured 
and  if  either  a  reasonable  level  of  health 
and  nutrition  education  services  can  be 
provided,  or  the  State  agency  determines 
that  persons  in  need  of  the  Prt^am  in 
rural  areas  will  be  unable  to  participate 
in  the  program  if  food  instiounents  are 
not  mailed  to  them.  Mailing  food  instru¬ 
ments  on  an  individual  recipient  basis 
shall  be  permitted  only  if : 

(i)  Individual  recipients  encounter 
difficulties  in  personally  obtaining  food 
instruments  for  such  reasons  as  illness, 
nearness  to  termination  of  pre'gnancy, 
inclement  weather  conditions,  distances 
to  travel,  high  cost  of  travel,  or  inability 
to  get  to  the  local  agency  during  busi¬ 
ness  hours; 

(ii)  The  reasons  for  such  an  individual 
determination  are  documented  by  the 
State  or  local  agency  in  the  recipient’s 
certification  file;  and 

(iii)  The  mailing  of  food  instruments 
to  the  recipient  is  discontinued  if  the  re¬ 
cipient’s  initial  hardship  is  resolved. 

(3)  All  food  instruments  shall  have, 
clearly  indicated  on  the  face,  the  follow¬ 
ing: 


(i)  The  first  date  from  which  the  food 
instrument  may  be  used  by  the  recipient 
to  obtain  supplemental  foods. 

(ii)  The  last  date  for  which  the  recip¬ 
ient  may  use  the  food  instrument  to  ob¬ 
tain  supplemental  foods.  This  date  shall 
be  either  30  days  from  the  date  specified 
in  subdivision  (i)  of  this  subparagraph 
or  the  end  of  the  month  for  which  the 
food  instrument  is  valid. 

(iii)  An  expiration  date  by  which  the 
food  vendor  shall  be  required  to  submit 
the  food  instrument  for  pasunent.  This 
date  shall  be  60  days  from  the  date  spec¬ 
ified  in  subdivision  (ii)  of  this  subpara¬ 
graph. 

(4)  Food  vendors  may  not  be  paid  for 
food  instruments  submitted  after  the  ex¬ 
piration  date  without  the  approval  of 
FNS. 

(5)  All  food  instnunents  shall  have 
clearly  printed  on  the  face,  a  vmique  and 
sequential  serial  niunber. 

(6)  All  food  instruments  shall  have 
clearly  indicated  on  the  face,  a  maximum 
purchase  value. 

(7)  The  State  or  local  agency  may  not 
issue  to  any  recipient  more  than  three 
months  supply  of  food  instruments  at 
one  time. 

(8)  'The  State  or  local  agency  shall  en¬ 
ter  into  agreements  with  more  than  one 
food  vendor  in  each  local  agency  service 
area,  unless  the  State  agency  determines 
that  it  is  impossible  to  enter  into  agree¬ 
ments  with  more  than  one  food  vendor 
in  the  area  because  of  a  lack  of  retail 
outlets. 

(9)  The  State  agency  shall  ensure  that 
recipients  are  provided  food  free  of 
charge.  A  food  instrument  may  not  have 
a  maximum  purchase  price  which  is  low¬ 
er  than  the  price  of  toe  food  for  which 
it  will  be  used.  Also,  toe  State  agency 
may  not  reimburse  the  food  vendor  for 
more  than  the  actual  purchase  price  of 
the  supplemental  foods-. 

(e)  Home  food  delivery  systems.  Home 
food  delivery  systems  are  systems  In 
which  food  is  delivered  to  toe  recipient’s 
home.  Systems  for  home  delivery  of  food 
shall  provide  for: 

(1)  Uniform  food  instruments,  where 
applicable,  which  comply  with  all  re¬ 
quirements  set  forth  under  paragraph 
(d)  of  this  section; 

(2)  Procurement  of  supplemental 
foods,  in  accordance  with  §246.18  which 
may  entail  measures  such  as  the  pur¬ 
chase  of  food  in  bulk  lots  by  toe  State 
agency  and  the  use  of  discounts  that  may 
be  available  to  States;  and 

(3)  The  accountable  delivery  of  sup¬ 
plemental  foods  to  recipients. 

(f)  Direct  distribution  systems.  Direct 
distribution  food  delivery  systems  are 
systems  in  which  recipients  pick  up  food 
from  storage  facilities  operated  by  the 
State  or  local  agency.  Systems  for  direct 
distribution  of  food  shall  provide  for: 

(1)  Uniform  food  instruments,  where 
applicable,  which  comply  with  all  re¬ 
quirements  set  forth  under  paragraph 
(d)  of  this  section; 

(2)  Adequate  storage  and  insurance 
coverage  that  minimizes  toe  dangers  of 
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loss  due  to  theft.  Infestation,  fire,  spoil¬ 
age,  or  other  causes; 

(3)  Adequate  Inventory  control  of 
food  received,  in  stock,  and  Issued; 

(4)  Procurement  of  supplemental  foods 
in  accordance  with  S  348.18,  which  may 
entail  measures  such  as  purchase  of  food 
in  bulk  lots  by  the  State  agency  and  the 
use  of  discounts  that  may  be  available 
to  States; 

(5)  The  availability  of  Program  bene¬ 
fits  to  recipients  and  potential  recipients 
who  live  at  great  distances  from  storage 
facilities;  and 

(6)  The  accountable  delivery  of  sup¬ 
plemental  foods  to  recipients, 

§  246.11  Financial  management  sya- 
tems. 

(a)  The  State  agency  shall  maintain 
a  financial  management  system  which 
provides  accurate  current  and  complete 
disclosure  of  the  financial  status  of  the 
Program  and  includes  an  accoimting  for 
all  Program  fimds  received  and  expend¬ 
ed  each  fiscal  year. 

(b)  The  State  agency  shall  maintain 
its  financial  accoimts  in  a  manner  suffi¬ 
cient  to  permit  the  preparation  of  the 
reports  required  in  §  246.16. 

(c)  The  State  agency  sludl  maintain 
records  which  identify  adequately  the 
source  and  application  of  funds  expend¬ 
ed  for  Program  activities.  These  records 
shall  contain,  but  are  not  limited  to.  in¬ 
formation  pertaining  to  authorizatlcms, 
receipt  of  ftmds,  obligations,  imofoligated 
balances,  assets,  liabilities,  outlasts,  and 
Income. 

(d)  The  State  agency  shall  maintain 
effective  control  over  and  accountability 
for  all  Program  funds,  property,  and 
other  assets. 

(e)  The  State  agency  shall  compare 
current  and  projected  fimding  needs, 
and  develop  cost  data  that  identify 
trends  for  future  budget  planning  and 
Program  fimds  control,  including,  but 
not  limited  to,  comparisons  of  actual 
Program  expenditures  with  budgeted 
amounts  and  the  development  of  finan¬ 
cial  data  which  provide  average  food 
costs  and  operational  and  administrative 
costs. 

(f)  The  State  agency  shall  implement 
procedures  which  ensure  prompt  and  ac¬ 
curate  payment  of  allowable  costs,  and 
ensure  the  allowability  and  allocability 
of  costs  in  accordance  with  the  cost  prin¬ 
ciples  and  standard  provisions  of  thu 
part,  FMC  74-4  and  PNS  guidelines  and 
instructions. 

(g)  The  State  agency  shall  Implement 
procedures  which  accurately  Identify  ob¬ 
ligated  Program  funds  at  the  time  ob¬ 
ligations  are  made. 

(h)  The  State  agency  shall  implem^t 
procedures  which  ensure  timely  and  ap¬ 
propriate  resolution  of  audit  findings  and 
recommendations. 

(i)  The  State  agency  shall  observe  the 
national  goal  of  expanding  the  oppor¬ 
tunities  for  minority  business  enter¬ 
prises.  by  encouraging  the  use  of  minor¬ 
ity-owned  banks. 

(j)  The  State  agency  shall,  where  ap¬ 
plicable.  Implement  procedures  to  recmi- 
cile  the  number  of  food  instruments  is¬ 


sued  with  food  Instruments  redeemed, 
and  the  value  of  individual  food  instru¬ 
ments  issued  with  the  value  of  individual 
food  Instruments  redeemed. 

(k)  The  State  agency  shall,  where  ap¬ 
plicable,  imid^ent  procediues  to  iden¬ 
tify  unredeemed,  expired  and  unexplred, 
food  instruments  and  their  issuance 
value,  and  to  make  the  appr(H>riate  ad¬ 
justments  to  records  and  reports  on  ob¬ 
ligations  and  expenditures. 

(l)  The  State  agaicy  shall  have  pro¬ 
cedures  for  minimizing  the  time  elapsing 
between  the  transfer  of  cash  and  its 
disbursement  at  both  State  and  local 
agencies. 

(m)  The  State  agency  shall  ensure 
that  all  local  agencies  develop  and  im¬ 
plement  a  financial  management  system 
consistent  with  the  requirements  pre¬ 
scribed  by  the  State  agency  pursuant  to 
the  requirements  of  this  section, 

S  246.12  Program  costs. 

(a)  GeyieraL  The  two  categories  of 
allowable  costs  under  the  Program  are  as 
follows: 

(1)  Food  costs.  Food  costs  shall  not 
exceed  the  food  vendor’s  custmnary  price 
tor  supplem^tal  foods  delivered  to  the 
State  ag^cy,  the  local  agency,  or  the 
recipient,  whichever  is  the  first  to  receive 
the  supplemental  foods. 

(2)  Operatumal  and  administrative 
costs.  FNS  shall  reimburse  State  ag^- 
cies  for  allowable  operational  and  ad¬ 
ministrative  costs  up  to  25  i>ercent  of  the 
actual  foods  costs  incuned.  except  that 
funds  other  than  Program  funds  used 
to  purchase  food  under  the  Program  may 
not  be  used  as  a  base  for  computing  the 
State’s  allowance  for  (^rational  and 
administrative  costs.  The  two  types  of 
operational  and  administrative  costs  are: 

(1)  Direct  costs.  Those  direct  costs 
which  are  allowable  under  FMC  74-4; 
and 

(il)  Indirect  costs.  Those  indirect  costs 
which  are  allowable  under  FMC  74-4. 
Food  costs  may  not  be  used  as  a  basis 
for  cmnputing  indirect  costs. 

(b)  Specific  aUotodble  costs.  The  fol¬ 
lowing  items  of  cost  are  specifically  idra- 
tlfied  as  Illustrative  of  costs  allowable 
under  the  Program; 

(1)  Food  costs. 

(2)  The  cost  of  nutrition  education 
services  provided  to  recipients  and  par¬ 
ents  and  guardians  of  recipients,  and 
used  for  training  of  local  agency  staff 
members. 

(3)  The  cost  of  certification  proced¬ 
ures  including: 

(i)  Laboratory  fees  incurred  for  tests 
conducted  to  determine  the  ^igibllity  of 
persons  to  participate  in  the  Program; 
and 

(ii)  Expendable  medical  supplies  nec¬ 
essary  to  determine  the  eligibility  of 
persons  to  participate  in  the  Program. 

(4)  The  cost  of  outreach  services. 

(5)  The  cost  of  administering  the  food 
delivery  system. 

(6)  The  cost  of  capital  expenditures; 
Provided,  That  capital  expenditures  over 
$2500  are  approved  by  PNS. 

(c)  Specific  unallowable  cost.  The  cost 
of  nonexpendable  medical  equipment  is 
not  allowable. 


5  246.13  Program  income.  \ 

(a)  Interest  earned  on  Program  funds 
at  the  State  or  local  levels  shall  be 
used  in  accordance  with  Attachment  E, 
FMC  74-7. 

(b)  Proceeds  from  the  sale  of  personal 
property  purchased  in  whole  or  in  part 
with  Program  funds  shall  be  handled  in 
accordance  with  Attachment  N,  FMC 
74-7. 

(c)  Royalties  received  from  copy¬ 
rights  and  patents  during  the  grant  pe¬ 
riod  shall  be  retained  by  the  State  agency 
and  be  added  to  the  funds  already  com¬ 
mitted  to  the  Program.  After  termina¬ 
tion  or  completion  of  the  grant,  the  Fed¬ 
eral  share  of  royalties  in  excess  of  $200 
received  annually  shall  be  returned  to 
FNS. 

§  246.14  Distribution  of  funds. 

(a)  This  section  prescribes  the  proce¬ 
dures  for  the  distribution  by  FNS  of 
available  funds  to  participating  State 
agencies  and  by  State  agencies  to  local 
agencies.  All  Program  funds  shall  be 
used  only  for  Program  purposes.  As  a 
prerequisite  to  the  receipt  of  funds,  the 
State  agency  shall  have  executed  an 
agreement  with  the  Department  and 
Shan  have  received  m}proval  of  its  Plan 
of  Program  Operation  and  Administra¬ 
tion. 

(b)  AH  funds  made  available  to  the 
Department  for  the  Program  in  any  fis¬ 
cal  year  shaU  be  provided  by  PNS  to  par¬ 
ticipating  State  agencies  by  means  of 
Letters  of  Credit  unless  other  funding 
arrangements  are  made  with  FNS,  ex¬ 
cept  that  sufficient  funds  shall  be  with¬ 
held  for  funding  Federal  operating  ex¬ 
penses.  Program  funds  shall  be  used  by 
State  agencies  to  cover  those  allowable 
<md  docum^ted  Program  costs,  as  de¬ 
fined  in  §  246.12,  which  are  incurred  by 
the  State  agency  and  participating  local 
agencies  within  its  jurisdiction. 

(c)  AH  funds  provided  by  FNS  to  a 
participating  State  agency  shall  be  made 
available  by  the  State  agency  to  local 
agencies  within  its  jurisdiction,  on  the 
basis  of  claims  submitted  monthly,  with 
the  exception  of  those  allowable  food 
costs  and  operational  and  administrative 
costs  deemed  necessary  and  appropriate 
for  use  by  the  State  agency  in  adminis¬ 
tering  the  Progrmn.  Funds  provided  to 
local  agencies  may  be  used  only  to  cover 
allowable  food  costs  and  operational  and 
administrative  costs  incurred  by  the  lo¬ 
cal  agencies. 

(d)  Distribution  of  funds  to  State 
agencies  shall  reflect  any  changes  neces¬ 
sary  due  to  the  recovery  of  uns[>ent 
funds  and  shaU  be  consistent  with 
§  246.15. 

§  246.15  Redistribution  of  funds. 

(a)  FNS  may  recover  and  redistribute 
fimds  from  a  State  agency  under  any  of 
the  following  conditions: 

(1)  If  PNS  determines,  through  »  re¬ 
view  of  the  State  agency’s  reports,  pro¬ 
gram  or  financial  analysis,  monitoring, 
audit  or  otherwise,  that  the  State  agen¬ 
cy’s  performance  is  inadequate  or  that 
the  State  agency  has  failed  to  comply 
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with  this  part  or  FNS  guidelines  and  In¬ 
structions. 

(2)  If  FNS  determines,  based  on  State 
agency  reports  of  expenditures  and  op¬ 
erations,  that  the  State  agency  is  not  ex¬ 
pending  funds  at  a  rate  commensurate 
with  the  amount  of  funds  distributed  or 
provided  for  expenditure  under  the. Pro¬ 
gram. 

(3)  If  FNS  determines  that  a  State 
agency  is  not  providing  full  and  timely 
reports  in  accordance  with  §  246.16. 

(b)  FNS  shall  effect  such  recoveries 
of  funds  through  adjustments  in  the 
amount  of  funds  provided  under  the 
Progi-am. 

§  2-16.16  Records  and  reports. 

(a)  Recordkeeping  requirements.  Each 
State  and  local  agency  shall  maintain 
full  and  complete  records  concerning 
Program  opterations  which  comply  with 
the  following  requirements; 

(1)  Records  shall  include,  but  not  be 
limited  to,  information  pertaining  to  fi¬ 
nancial  operations,  food  delivery  sys¬ 
tems,  food  instrument  issuance  and  re¬ 
demption,  equipment  purchases  and  in¬ 
ventory,  certification  procedures,  nutri¬ 
tion  education,  civil  rights  and  fair  hear¬ 
ing  procedures. 

(2)  All  records  shall  be  retained  for 
three  years  following  the  date  of  submis¬ 
sion  of  the  final  expenditure  report  for 
the  period  to  which  the  reports  pertain. 
However,  FNS  may,  by  written  notice, 
require  longer  retention  of  any  records 
deemed  by  it  to  be  necessary  for  reso¬ 
lution  of  an  audit  or  of  any  litigation.  If 
FNS  deems  any  of  the  Program  records 
to  be  of  historical  interest,  it  may  re¬ 
quire  ttie  State  or  local  agency  to  for¬ 
ward  such  records  to  FNS  whenever 
either  agency  is  disposing  of  them.  All 
records,  except  medical  case  records  of 
Individual  recipients  (unless  they  are  the 
only  source  of  certification  data),  shall 
be  available  diiring  normal  business  hours 
for  representatives  of  the  Department 
and  of  the  General  Accounting  Office  of 

I  the  United  States  to  inspect,  audit,  and 
copy.  Any  reports  resulting  from  such 
examinations  shall  not  divulge  names  of 
individuals. 

'  (b)  Financial  reports.  All  financial 

data  shall  be  submitted  as  required  by 
FNS,  at  a  frequency  prescrffied  by  FNS. 

I  (c)  Program  reports.  All  program  per- 

I  formance  data  shall  be  submitted  as  re¬ 
quired  by  FNS,  at  a  frequency  prescribed 
by  FNS. 

(d)  Civil  rights.  Each  local  agency 
participating  \mder  the  Program  shall 
submit  a  report  of  racial  and  ethnic  par- 
ticipatlcm  data,  at  a  frequency  prescribed 
by  FNS. 

(e)  Audit  acceptability  of  reports.  To 
be  acceptable  for  audit  purposes,  all  fi¬ 
nancial  and  program  performance  re¬ 
ports  shall  be  traceable  to  source  docu¬ 
mentation. 

(f)  Certification  of  reports.  Financial 
and  program  reports  shall  be  certified 
as  to  their  completeness  and  accuracy  by 
the  pers^  given  that  responsibility  by 
the  State  agency. 


(g)  Use  of  Reports.  FNS  shall  use  State 
agency  reports  to  measure  progress  in 
achieving  objectives  set  forth  in  the  Plan 
of  Program  Operation  and  Administra¬ 
tion.  If  it  is  determined,  through  review 
of  State  agency  reports,  program  or  fi¬ 
nancial  analysis,  or  an  audit,  that  a  State 
agency  is  not  meeting  the  objectives  set 
forth  in  its  Plan  of  Program  Operation 
and  Administration,  FNS  may  request 
additional  information  including,  but  not 
limited  to,  reasons  for  the  failure  to 
achieve  its  objectives. 

§  246.17  Griint  closeout  procedures. 

(a)  General.  State  agencies  shall  sub¬ 
mit  preliminarj'  and  final  grant  closeout 
reports  for  each  fiscal  year  or  part  there¬ 
of.  All  obligations  shall  be  liquidated  be¬ 
fore  final  closure  of  a  fiscal  year  grant. 
Obligations  shall  be  reported  for  the  fis¬ 
cal  year  in  which  they  occur. 

<b)  Grant  closeout  reports.  State 
agencies : 

(1)  Shall  submit  to  FNS,  within  30 
days  after  the  end  of  the  fiscal  year,  pre¬ 
liminary  financial  reports  which  show 
cumulative  actual  expenditures  and  obli¬ 
gations  for  the  fiscal  year,  or  part  there¬ 
of,  for  which  Program  funds  were  made 
available. 

(2)  Shall  submit  to  FNS,  within  90 
days  after  the  end  of  the  fiscal  year, 
final  fiscal  year  closeout  reports;  and 

(3)  May  submit  revised  closeout  re¬ 
ports  at  any  time.  However,  FNS  shall 
not  be  responsible  for  reimbursing  un¬ 
paid  obligations  later  than  one  year  after 
the  close  of  the  fiscal  year  in  which  they 
were  incurred. 

(c)  Termination  for  cause.  FNS  may 
terminate  a  State  agency’s  participation 
imder  the  Program,  in  whole  or  in  part, 
whenever  FNS  determines  that  the  State 
agency  has  failed  to  comply  with  the  con¬ 
ditions  prescribed  in  this  part,  and  in 
FNS  guidelines  and  instructions.  FNS 
shall  promptly  notify  the  State  agency 
in  writing  of  the  termination  and  the 
reasons  for  the  termination,  together 
with  the  effective  date.  A  State  agency 
shall  terminate  a  local  agency’s  partici¬ 
pation  under  the  Program  by  written  no¬ 
tice  whenever  it  is  determined  by  FNS 
or  the  State  agency  that  the  local  agency 
hais  failed  to  cwnply  with  the  require¬ 
ments  of  the  Program.  When  a  State 
agency’s  participation  under  the  Pro¬ 
gram  is  terminated  for  cause,  any  pay¬ 
ments  made  to  the  State  agency,  or  any 
recoveries  by  FNS  from  the  State  agency, 
shall  be  in  conformance  with  the  legal 
rights  and  liabihties  of  the  parties. 

(d)  Termination  for  convenience.  FNS 
or  the  State  agency  may  terminate  the 
State  agency’s  participation  under  the 
Pr(^ram,  in  whole  or  in  part,  when  both 
parties  agree  that  continuation  under  the 
Program  would  not  produce  beneficial 
results  commensurate  wdth  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination  condi¬ 
tions,  Including  the  effective  date  thereof 
and,  in  the  case  of  partial  termination, 
the  porticm  to  be  terminated.  The  State 
agency  shall  not  incur  new  obligations 
for  the  terminated  portion  after  the  ef¬ 


fective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  FNS 
shall  allow  full  credit  to  the  State  agency 
for  the  Federal  share  of  the  noncancel- 
lable  obligations,  properly  incurred  by 
the  State  agency  prior  to  termination. 

§  246.18  Pro«-uronieF>t  and  property 
manngenient  standards. 

^a)  State  and  local  agencies  shall  com¬ 
ply  with  the  requirements  of  FMC  74-7 
and  FMC  74-4  procedures  for  the  pro¬ 
curement  and  allowability  of  food  in  bulk 
lots,  supplies,  equipment  and  other  serv¬ 
ices  with  Program  funds.  These  require¬ 
ments  are  adopted  by  FNS  to  ensure  that 
such  materials  and  services  are  obtained 
for  the  Program  in  an  effective  manner 
and  in  compliance  with  the  provisions 
of  applicable  law  and  executive  orders. 

(b)  The  standards  contained  in  FMC 
74-7  and  FMC  74-4  do  not  relieve  the 
State  or  local  agency  of  the  responsibili¬ 
ties  arising  imder  its  contracts.  The  State 
agency  is  the  respmisible  authority,  with¬ 
out  recourse  to  FNS,  regarding  the  settle¬ 
ment  and  satisfaction  of  all  contractual 
and  administrative  issues  arising  out  of 
procurements  entered  into  in  connection 
with  the  Program.  This  includes,  but  is 
not  limited  to;  Disputes,  claims,  protests 
of  award,  source  evaluation,  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violaticm  of  law  are  to  be 
referred  to  such  local.  State  or  Federal 
authority  as  may  have  printer  jurisdic¬ 
tion. 

(c)  The  State  or  local  agency  may  use 
its  own  procurement  regulations  which 
refiect  applicable  State  and  local  regula¬ 
tions,  provided  that  procurements  made 
with  Program  funds  adhere  to  the  stand¬ 
ards  set  forth  in  FMC  74-4  and  FMC 
74-7. 

(d)  State  and  local  agencies  shall  ob¬ 
serve  the  standards  prescribed  in  FMC 
74-7,  Attachment  N,  in  their  utilization 
and  disposition  of  property  acquired  in 
whole  or  in  part  with  Program  funds. 

§  246.19  Claims. 

If  FNS  determines  that  any  Program 
funds  provided  to  a  State  agency  for 
food  delivery  or  administrative  purposes 
were,  through  State  agency  or  local 
agency  neghgence  or  fraud,  misused  or 
otherwise  diverted  from  Program  pur¬ 
poses.  a  claim  shall  be  made  by  FNS 
against  the  State  agency,  and  the  State 
agency  shall  pay  promptly  to  FT^S  a  sum 
equal  to  the  amoimt  of  the  administra¬ 
tive  funds  or  the  value  of  supplemental 
foods  or  food  instruments  so  misused  or 
diverted.  Further,  if  FNS  determines  that 
any  part  of  the  money  received  by  a  State 
agency,  or  supplemental  foods  purchased 
or  food  instruments,  were  lost  as  a  result 
of  thefts,  embezzlements,  or  unexplained 
causes,  the  State  agency  shall,  on  de¬ 
mand  by  FNS,  pay  to  FNS  a  sum  equal 
to  the  amount  of  the  money  or  the  value 
of  Oie  supplemental  foods  or  food  instru¬ 
ments  so  lost.  The  State  agency  shall 
have  full  opportunity  to  submit  evidence, 
explanation  or  information  concerning 
alleged  Instances  of  noncompliance  or 
diversiim  before  a  final  determination  Is 
made  in  such  cases. 
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§  246.20  Management  evaluation  and  re¬ 
views. 

(a)  General.  FNS  and  each  State 
agency  shall  establish  a  management 
evaluation  system  in  order  to  assess  the 
accomplishment  of  Program  objectives. 

(b)  Responsibility  of  FNS.  FNS  shall 
establish  evaluation  procedures  to  de¬ 
termine  whether  State  agencies  carry  out 
the  purposes  and  provisions  of  this  part, 
the  State  agency  Plan  of  Program  Oper¬ 
ation  and  Administration,  and  FNS 
guidelines  and  instructions.  FNS  shall 
take  appropriate  action  as  set  forth  in 
this  part  when  FNS  determines  that  a 
State  agency  has  failed  to  comply  with 
any  requirement  of  this  part. 

(c)  Responsibility  of  State  agencies. 
The  State  agency  is  responsible  for  meet¬ 
ing  the  following  requirements; 

(1)  The  State  agency  shall  establish 
evaluation  and  review  procedures  and 
document  the  results  of  such  procedures. 
The  procedures  shall  include,  but  not  be 
limited  to: 

(1)  Monitoring  of  all  local  Program 
areas  to  evaluate  management,  nutrition 
education,  civil  rights  compliance,  ac- 
coimtability,  and  financial  management 
systems.  The  operation  of  each  local 
agency  shall  be  reviewed  annually.  How¬ 
ever,  more  frequent  reviews  may  be  per¬ 
formed  as  the  State  agency  deems  neces¬ 
sary.  The  State  agency  shall  provide  a 
continuing  evaluation  of  each  local 
agency  through  on-site  reviews,  reviews 
of  local  agency  reports,  and  claims ; 

(ii)  Reviewing,  or  requiring  local  agen¬ 
cies  to  review,  local  food  vendors,  includ¬ 
ing  on-site  visits;  and 

(iii)  Instituting  the  necessary  follow¬ 
up  procedures  to  correct  identified  prob¬ 
lem  areas. 

(2)  On  its  own  initiative  or  when  re¬ 
quired  by  FNS,  the  State  agency  shall 
provide  special  reports  on  Program  activ¬ 
ities. 

(3)  The  State  agency  shall  require 
that  local  agencies  establMi  Program 
review  procedures  to  be  used  in  review¬ 
ing  their  operations  and  those  of  subsid¬ 
iaries  or  contractors. 

§  246.21  Audits. 

(a)  The  Secretary,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books,  docu¬ 
ments,  papers,  and  records  (except  med¬ 
ical  case  records  of  individuals  unless 
that  Is  the  only  soimce  of  certification 
data)  of  the  State  and  local  agencies 
and  their  contractors,  for  the  purpose 
of  making  surveys,  audits,  examinations, 
excerpts,  and  transcripts. 

(b)  The  State  agency  may  take  excep¬ 
tion  to  particular  audit  findings  and 
recommendations.  The  State  agency 
shall  submit  a  response  or  statement  to 
FNS  as  to  the  action  taken  or  planned 
regarding  the  findings. 

(c)  FT^S  shall  determine  whether  Pro¬ 
gram  deficiencies  have  been  adequately 
corrected.  If  additional  corrective  action 
is  necessary,  FNS  shall  schedule  a  fol¬ 
low-up  review,  allowing  a  reasonable  time 
for  such  corrective  action  to  be  taken. 


(d)  Each  State  agency  shall  provide 
for  an  independent  audit  of  the  financial 
operations  of  the  State  agency  and  local 
agencies.  Audits  may  be  conducted  by 
State  and  local  government  audit  staffs 
or  by  certified  public  accoimtants  and 
audit  firms  under  contract  to  the  State 
or  local  agencies.  Audits  shall  conform  to 
“The  Standards  of  Audit  of  Govern¬ 
mental  Organizations,  Programs,  Activ¬ 
ities  and  Functions”,  Issued  by  the  Comp¬ 
troller  General  of  the  United  States 
(1972,  for  sale  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.,  20402,  price  70 
cents) .  An  audit  shall  be  used  to  deter¬ 
mine: 

(1)  Whether  financial  operations  are 
properly  conducted; 

(2>  Whether  the  financial  reports  are 
fairly  presented;  and 

(3)  Whether  the  entity  has  complied 
with  applicable  laws,  regulations,  and 
administrative  requirements  pertaining 
to  financial  management. 

(e)  Each  State  agency  shall  make  all 
State  or  local  agency  sponsored  audit 
reports  of  Program  operations  imder  its 
Jiulsdiction  available  for  the  Depart¬ 
ment's  review  up>on  request.  'Hie  cost  of 
these  audits  shall  be  considered  a  part 
of  operational  and  administrative  costs 
and  funded  from  the  State  or  local 
agency  operational  and  administrative 
funds,  as  appropriate. 

(f)  When  completing  the  Plan  of  Pro¬ 
gram  Operation  and  Administration, 
each  State  agency  shall  include  a  plan 
for  the  conduct  of  audits.  The  plan  shall: 

(1)  State  the  scope  and  frequency  of 
audits  of  the. State  agency  and  local 
agencies  and  delineate  the  procedures 
that  assure  audit  frequency  of  not  less 
than  once  every  two  years; 

(2)  Provide  a  description  of  the  State 
agency  in  sufficient  detail  to  demonstrate 
the  independence  of  the  audit  organi¬ 
zation.  Local  agencies  under  the  State 
agency’s  jiulsdiction  may  be  required  to 
submit  similar  information  to  the  State 
agency  for  its  use  in  assuring  compliance 
with  this  section;  and 

(3)  Provide  a  description  of  the 
method  used  by  the  State  agency  to  as¬ 
sure  timely  and  appropriate  resolution 
of  audit  findings  and  recommendations. 

§  246.22  Investigations. 

(a)  The  Department  may  make  an  in¬ 
vestigation  of  any  allegation  of  noncom¬ 
pliance  with  this  part  and  FNS  guide¬ 
lines  and  instructions.  The  investigation 
may  include,  where  appropriate,  a  review 
of  pertinent  practices  and  policies  of  any 
State  or  local  agency,  the  circumstances 
under  which  the  possible  noncompliance 
with  this  part  occurred,  and  other  fac¬ 
tors  relevant  to  a  determination  as  to 
whether  the  State  or  local  agency  has 
failed  to  comply  with  the  requirements 
of  this  part. 

(b)  No  State  or  local  agency,  recipi¬ 
ent,  or  other  person  shall  intimidate, 
threaten,  coerce,  or  discriminate  against 
any  individual  for  the  purpose  of  inter¬ 
fering  with  any  right  or  privilege  under 
this  part  because  he  has  made  a  com¬ 
plaint,  formal  allegation,  or  testified,  as¬ 


sisted,  or  participated  in  any  manner  in 
an  investigation,  proceeding,  or  hearing 
under  this  part.  The  identity  of  every 
complainant  shall  be  kept  confidential 
except  to  the  extent  necessary  to  carry 
out  the  piuposes  of  this  pwirt,  including 
the  conduct  of  any  investigation,  hear¬ 
ing,  or  judicial  proceeding  arising  there¬ 
under. 

§  246.23  ISondiscriininalion. 

(a)  The  State  agency  shall  comply 
with  the  requirements  of  title  VI  of  the 
Civil  Rights  Act  of  1964,  and  the  De¬ 
partment’s  regulations  concerning  non¬ 
discrimination  issued  thereunder  (7  CFR 
Part  15),  including  requirements  of 
racial  and  ethnic  participation  data  col¬ 
lection,  public  notification  of  the  nondis¬ 
crimination  policy  and  annual  reviews  to 
assure  compliance  with  such  policy,  to 
the  end  that  no  person  shall,  on  the 
grounds  of  race,  color  or  national  origin, 
be  excluded  from  participation  in,  be  de¬ 
nied  the  benefits  of,  or  be  otherwise  sub¬ 
jected  to  discrimination  under  the  Pro¬ 
gram. 

(b)  The  State  agency  shall  further 
ensure  that  no  person  is  subject  to  any 
discrimination  imder  the  Program  be¬ 
cause  of  creed,  political  beliefs,  or  sex. 

(c)  Where  a  significant  proportion  of 
the  area  served  by  a  local  agency  is  com¬ 
posed  of  non-English  or  limited  English 
speaking  persons  who  speak  the  same 
language,  the  State  agency  shall  take 
action  to  ensure  that  Program  informa¬ 
tion  in  an  appropriate  language  is  pro¬ 
vided  to  such  persons. 

(d)  Complaints  of  discrimination  filed 
by  applicants  or  recipients  shall  be  re¬ 
ferred  to  the  Director,  Special  Supple¬ 
mental  Food  Program  (WIC) ,  Pood  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

§  246.24  Fair  hearing  procedure  fur 
recipients. 

(a)  Each  potential  recipient  shall  be 
Informed  of  the  right  to  a  fair  hearing 
during  the  initial  Program  certification. 
Whenever  a  person  is  determined  to  be 
ineligible  to  participate  in  the  Program, 
the  person  shall  be  notified  in  writing 
of  the  reason  for  his  ineligdbility  and 
his  right  to  a  fair  hearing. 

Hb)  Each  State  agency  participating 
in  the  Program  shall  establish  a  hearing 
procedure  under  which  a  person,  or  the 
person’s  parent  or  guardian,  can  appeal 
from  a  decision  made  by  a  local  agency 
denying  such  person  participation  in  the 
Program  or  suspending  such  person’s 
participation.  If  the  recipient  was  al¬ 
ready  participating  in  the  Program,  he 
shall  continue  to  receive  Program  bene¬ 
fits  until  a  decision  is  reached  in  the  fair 
hearing  proceedings.  Such  hearing  pro¬ 
cedure  shall  provide: 

(1)  A  simple,  publicly  announced 
method  for  a  person  to  make  an  oral 
or  written  request  for  a  hearing; 

(2)  An  opportunity  for  the  program 
to  be  assisted  or  represented  by  an  attor¬ 
ney  or  other  persons; 

(3)  An  opportunity  to  examine,  prior 
to  and  during  the  hearing,  the  documents 
and  records  presented  to  support  the 
decision  under  appeal; 
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(4)  That  the  hearing  be  held  within 
three  weeks  from  the  date  of  receipt  of 
request,  be  convenient  to  the  person,  and 
that  a  minimum  of  ten  days  written  no¬ 
tice  be  given  to  the  person  as  to  the 
time  and  place  of  the  hearing; 

(5)  An  opportunity  for  the  person  <Mr 
his  representative  to  present  oral  or  doc¬ 
umentary  evidence  and  arguments  sup¬ 
porting  his  position  in  accordance  with 
procedures  established  by  the  hearing  of¬ 
ficial,  and  that  such  procediu'es  shall  not 
be  imduly  complex  or  legalistic,  and  shall 
take  into  consideration  the  person’s 
background  and  education; 

(6)  An  opportunity  for  the  person  or 
his  representative  to  question  or  refute 
any  t^timony  or  other  evidence  and  to 
confront  and  cross-examine  any  ad¬ 
verse  witnesses; 

(7)  That  the  hearing  be  conducted 
and  the  decislmi  made  by  a  hearing  offi¬ 
cial  who  did  not  participate  In  making 
the  decision  under  appeal  or  in  any  pre¬ 
viously  held  conferences; 

(8)  That  the  decision  of  the  hearing 
official  be  based  on  the  oral  and  docu¬ 
mentary  evidence  presented  at  the  hear¬ 
ing  and  that  such  decision  be  made  a 
part  of  the  hearing  record; 

(9)  That  the  person,  and  any  desig¬ 
nated  representative,  be  notified  In  writ¬ 
ing  of  the  decision  of  the  hearing  official 
within  45  days  from  the  date  of  the  re¬ 
quest  for  hearing; 

(10)  That  a  written  record  be  pre¬ 
pared  with  respect  to  each  heailng, 
which  shall  include  the  decision  under 
appeal,  any  documentary  evidence  ad¬ 
mitted  and  a  summary  or  verbatim  tran¬ 
script  of  any  oral  t^timony  presented 
at  the  hearing,  the  decision  of  the  hear¬ 
ing  official,  including  the  reasons  there¬ 
for,  and  a  copy  of  the  notification  to  the 
family  concerned  of  the  decision  of  the 
hearing  official;  and 

(11)  That  such  written  records  of 
each  hearing  be  preserved  for  a  period 
of  three  years  and  be  available  for  ex¬ 
amination  by  the  person,  or  his  repre¬ 
sentative,  at  any  reasonable  time  and 
place  during  such  period. 

S246  .25  Administrative  appeal  of  Slate 
agency  decisions. 

The  State  agency  shall  provide  a  hear¬ 
ing  procedure  whereby  an  agency  whose 
M>Pllcation  is  denied  by  the  State  agency, 
or  a  food  vendor  which  Is  denied  partici¬ 
pation  in  the  Program  may  appeal  the 


denial.  Such  a  procedure  at  a  mlnlmiun 
shall  provide  for: 

(a>  An  (WJortunlty  for  the  aggrieved 
agency  or  food  vendor  or  its  represent¬ 
ative  to  present  its  case; 

(b)  The  opportunity  for  the  agency 
or  food  vendor  to  confront  and  cross- 
examine  adverse  witnesses; 

(c)  The  opportunity  for  the  agency  or 
food  vendor  to  be  represented  by  counsel, 
if  desired;  and 

(d)  An  impartial  decision-maker, 
whose  conclusion  as  to  the  agency’s  or 
food  vendor’s  tilglbUity  shall  rest  solely 
on  the  evidence  presented  at  the  hearing 
and  the  statute^  and  regulatory  pro¬ 
visions  governing  the  Program.  The  basis 
for  the  conclusion  shall  be  stated  In  writ¬ 
ing,  though  it  need  not  amount  to  a  full 
opinion  or  contain  formal  findings  of 
fact  and  conclusions  of  law. 

(e)  ’The  agency  or  food  vendor  shall  be 
notified  in  writing  of  the  decision  con¬ 
cerning  the  appeal  within  60  days  from 
the  date  of  -^e  request  for  a  hearing. 

§  216.26  Miscellaneous  provisions. 

(a)  ’The  value  of  benefits  or  assistance 
available  under  the  Program  shall  not  be 
considered  as  lnc(»ne  or  resources  of  re¬ 
cipients  or  their  families  for  any  purpose 
under  Federal,  State  or  local  laws.  In¬ 
cluding,  but  not  limited  to,  laws  relating 
to  taxation,  welfare  and  public  assistance 
programs. 

(b)  F’NS  reserves  the  right  to  use  In¬ 
formation  obtained  imder  the  Program 
in  a  summary,  statistical  or  other  form 
which  does  not  identify  particular  indi¬ 
viduals. 

(c)  FNS  may  require  the  State  or  local 
agencies  to  supply  medical  data  and 
other  information  collected  under  the 
Pre^am  in  a  form  that  does  not  identify 
particular  individuals,  to  enable  the  Sec¬ 
retary  or  the  State  agencies  to  evaluate 
the  effect  of  food  intervention  upon  in¬ 
dividuals  determined  to  be  at  nutritional 
risk. 

(d)  Each  State  agency  shall  restrict 
the  use  or  disclosure  of  information  ob¬ 
tained  from  Program  applicants  or  re¬ 
cipients  to  persons  dlrecUy  connected 
with  the  administration  or  enforcement 
of  the  Program. 

(e)  Any  person  who  wishes  informa¬ 
tion,  assistance,  records  or  other  public 
material  shall  request  such  Information 
from  the  State  agency,  or  from  the  FNS 
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Regional  Office  serving  the  appropriate 
State  as  listed  below: 

(1)  Connecticut,  Maine,  Massachu¬ 
setts,  New  Hampshire.  Rhode  Island, 
Vermont:  U.S.  Etepartment  of  Agricul¬ 
ture,  FNS,  New  England  Region,  North¬ 
west  Park,  34  Third  Avenue,  Burlington, 
Mass.  01803. 

(2)  Delaware,  District  of  Columbia, 
Marj’land,  New  Jersey,  New  York,  Penn¬ 
sylvania,  Puerto  Rico,  Virginia,  Virgin 
Islands,  West  Virginia:  U.S.  Department 
of  Agriculture,  FNS,  Mid-Atlantic  Re¬ 
gion,  One  Vahlslng  Center,  Robbinsville, 
N.J.  08691. 

(3)  Alabama,  Florida,  Georgia,  Ken¬ 
tucky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee:  U.S.  Department  of 
Agriculture,  FNS,  Southeast  Region, 
1100  Spring  Street  NW.,  Atlanta,  Ga. 
30309. 

(4)  Illinois,  Indiana,  Michigan,  Min¬ 
nesota,  Ohio,  Wisconsin:  U.S.  Depart¬ 
ment  of  Agriculture,  FNS,  Midwest  Re¬ 
gion.  536  South  Clark  Street,  Chicago, 
m.  60605. 

(5)  Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas:  U.S.  Department  of 
Agriculture,  FNS,  Southwest  Region, 
1100  Commerce  Street,  Room  5-D-22, 
Dallas,  Tex.  75202. 

(6)  Colorado,  Iowa,  Kansas,  Missouri, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  Wyoming:  UJS.  De¬ 
partment  of  Agriculture,  FNS,  Motmtain 
Plains  Region,  1823  Stout  Street,  Denver, 
Colo.  80202. 

(7)  Alaska,  American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Idaho,  Ne¬ 
vada,  Oregon,  Trust  Territory  of  the  Pa¬ 
cific  Islands,  Washington:  U.S.  Depart¬ 
ment  of  Agriculture,  FNS,  Western 
Region,  550  Kearney  Street.  Ro<Mn  400, 
San  Francisco,  Calif.  94108. 

Note. — The  reportng  and/or  recordkeeping 
requirements  contained  herein  have  been 
approved  by  the  Ofllce  of  Management  and 
Budget  In  accordance  with  the  Federal  Re¬ 
ports  Act  of  1942. 

(Catalog  of  Federal  Domestic  Assistance,  Pro¬ 
gram  No.  10.557,  National  Archives  Reference 
Service.) 

Signed  at  Washington,  D.C.,  on  Au¬ 
gust  23, 1977. 

Cakol  Tucker  Foreman, 
Assistant  Secretary. 

(FR  Doc.77-24837  PUed  8-25-77;8:46  am] 
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PROPOSED  RULES 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
[7CFR  Part  246] 

SPECIAL  SUPPLEMENTAL  FOOD  PROGRAM 
FOR  WOMEN,  INFANTS  AND  CHILDREN 

Revision,  Reorganization,  and 
Republication 

Cross  Reference:  In  the  rules  section 
of  today’s  Federal  Register  the  Food 
and  Nutrition  Service  has  Promulgated 
final  regulations  for  the  Special  Supple¬ 
mental  Food  Program  for  Wwnen,  In¬ 
fants  and  Children  (WIC  Program) . 
However,  the  Food  and  Nutrition  Service 
la  requesting  additional  comments  on 
certain  unresolved  issues.  For  an  expla¬ 
nation  of  the  issues  involved,  see  FR  Doc. 
77-24837,  which  appears  as  a  separate 
part  in  this  issue. 
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